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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532

Prevailing Rate Systems

CFR Correction

In Title 5 of the Code of Federal
Regulations, parts 1 to 699, revised as of
January 1, 2002, on page 397, Appendix
A to Subpart B of Part 532 is corrected
by adding footnote reference “1’’ for
South Dakota in the second column
after Eastern South Dakota, and on page
399, Appendix B to Subpart B of Part
532 is corrected by removing footnote 1
at the end of the table.

[FR Doc. 02-55527 Filed 12-26-02; 8:45 am]|
BILLING CODE 1505-01-D

FEDERAL ELECTION COMMISSION

11 CFR Part 110
[Notice 2002—30]

Contribution Limitations and
Prohibitions: Delay of Effective Date
and Correction

AGENCY: Federal Election Commission.

ACTION: Final rule; delay of effective
date and correction.

SUMMARY: The Federal Election
Commission is publishing a correction
to the final rules governing
contributions limitations and
prohibitions that were published in the
Federal Register on November 19, 2002
(67 FR 69928). The correction: (1)
Changes the effective date for revised 11
CFR 110.9 from January 1 to January 13,
2003; and (2) deletes the word
“authorized” in referencing political
committees in regulations pertaining to
reattribution of contributions.

DATES: As of December 27, 2002, the
effective date of 11 CFR 110.9 that was

revised on November 19, 2002 (67 FR
69928) is delayed until January 13,
2002. The effective date of the
correction to 11 CFR 110.1(k)(3)(ii) is
January 1, 2003.

FOR FURTHER INFORMATION CONTACT: Ms.
Mai T. Dinh, Acting Assistant General
Counsel, 999 E Street, NW.,
Washington, DC 20463, (202) 694—1650
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Federal Election Commission published
in the Federal Register on November 19,
2002, final rules implementing
amendments made by the Bipartisan
Campaign Reform Act of 2002 (“BCRA”)
to the contribution limitations and
prohibitions of the Federal Election
Campaign Act of 1971, as amended
(“FECA”) (67 FR 69928). These final
rules were published with a January 1,
2003 effective date. Among other things,
the final rules revised 11 CFR 110.9 so
that it now addresses only violations of
the contributions and expenditure
limitations rather than four
miscellaneous topics, including
fraudulent misrepresentation. The
general fraudulent misrepresentation
provision formerly found at 11 CFR
110.9(b) was moved to new 11 CFR
110.16(a) in another BCRA rulemaking
entitled ‘“Disclaimers, Fraudulent
Solicitation, Civil Penalties, and
Personal Use of Campaign Funds.” The
Commission had anticipated that the
effective dates for the “Contribution
Limitations and Prohibitions” and
“Disclaimers, Fraudulent Solicitation,
Civil Penalties, and Personal Use of
Campaign Funds” rulemaking projects
would be January 1, 2003. However, due
to scheduling changes, the effective date
for “Disclaimers, Fraudulent
Solicitation, Civil Penalties, and
Personal Use of Campaign Funds” is
now January 13, 2002. Consequently,
this correction delays the effective date
for the final rules at 11 CFR 110.9 to
January 13, 2003. The effective date
remains January 1, 2003 for all other
final rules governing contribution
limitations and prohibitions that were
published in the Federal Register on
November 19, 2002.

The final rules published on
November 19, 2002 also addressed the
procedure governing the reattribution of
excessive contributions from one
contributor to another in 11 CFR
110.1(k). The final rules at 11 CFR
110.1(k)(3)(ii)(A)(1) and

110.1(k)(3)(i1)(B)(2), which describe
steps a recipient political committee
must take when reattributing excessive
contributions from one contributor to
another, inadvertently included the
word “authorized” before the phrase
“political committee.” As made clear in
the Explanation and Justification
accompanying the final rules, the
reattribution procedure is available to
all political committees, not just
authorized committees. See 67 FR
69932. Thus, this correction deletes the
word ‘“‘authorized” in 11 CFR
110.1(k)(3)(ii)(A)(1) and
110.1(k)(3)(i1)(B)(2).

Correction of Publication

Accordingly, the publication of final
regulations on November 19, 2002 (67
FR 69928), which were the subject of FR
Doc. 2002—-00022, is corrected as
follows:

On page 69948, in the first and second
columns, respectively, remove
“authorized” from 11 CFR
110.1(k)(3)({1)(A)(1) and
110.1(k)(3)(11)(B)(2).

Dated: December 23, 2002.

Ellen L. Weintraub,

Vice Chair, Federal Election Commission.
[FR Doc. 02—-32711 Filed 12—-26—02; 8:45 am]
BILLING CODE 6715-01-P

FEDERAL HOUSING FINANCE BOARD

12 CFR Part 906

[No. 2002-62]

RIN 3069-AB23

Procedure for Conducting Monthly
Survey of Rates and Terms on

Conventional One-Family Non-farm
Mortgage Loans

AGENCY: Federal Housing Finance
Board.

ACTION: Final rule.

SUMMARY: The Federal Housing Finance
Board (Finance Board) is making certain
technical amendments to its regulation
setting forth the practices and
procedures for conducting the Monthly
Survey of Rates and Terms on
Conventional One-Family, Non-farm
Mortgage Loans (Monthly Interest Rate
Survey or MIRS). The amendments are
being adopted solely to conform the text
of the rule to the revised practices and
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procedures for MIRS sampling and
weighting methodology, which are the
subject of a Notice published elsewhere
in this issue of the Federal Register.
EFFECTIVE DATE: This rule will become
effective on January 27, 2003.

FOR FURTHER INFORMATION CONTACT:
Joseph A. McKenzie, Deputy Chief
Economist, (202) 408—2845 or
mckenziej@fhfb.gov; Charlotte A. Reid,
Special Counsel, Office of General
Counsel (202) 408-2510 or
reidc@fhthb.gov; Federal Housing
Finance Board, 1777 F Street, NW.,
Washington, DC 20006.

SUPPLEMENTARY INFORMATION: On
September 26, 2000, the Finance Board
published in the Federal Register (65
FR 57813) a notice proposing several
changes to the Monthly Interest Rate
Survey (preliminary notice). MIRS
provides a statistical base for certain
housing finance benchmarks, such as
the annual adjustments to the maximum
dollar limits for the purchase of
conventional mortgages by Fannie Mae
and Freddie Mac. See 12 U.S.C.
1717(b)(2), 1454(a)(2), respectively.?

The preliminary notice recommended
revising the sampling and weighting
methodology from one based on lender
type and region to one based solely on
lender size, eliminating the monthly
table of mortgage interest rates and
terms by lender type (Table III of the
monthly MIRS release), and adjusting
the quarterly table of mortgage rates and
terms by metropolitan area by adding
and deleting several metropolitan areas
so that only the largest 32 metropolitan
areas would be reported (Table IV of the
January, April, July, and October MIRS
releases).

Changes to MIRS are authorized
under Federal Home Loan Bank Act
(Act) provisions that require the on-
going availability of indexes used to
calculate the interest rates on adjustable
rate mortgages (ARMs).2 The Act

11 The Housing and Community Development
Act of 1980 tied the Fannie Mae and Freddie Mac
conforming loan limits to MIRS. See Pub. L. 96—
399, Title III, Section 313(a), (b), 94 Stat. 1644—45
(Oct. 8, 1980). Specifically, Fannie Mae and Freddie
Mac are required by their respective statutes, which
are nearly identical, to base the annual dollar limit
on the “the national one-family house price in the
monthly survey of all major lenders conducted by
the [Finance Board].” See 12 U.S.C. 1717(b)(2),
1454(a)(2) (conforming loan limit provisions). The
Finance Board inherited the task of conducting
MIRS from the former Federal Home Loan Bank
Board (FHLBB) pursuant to section 402(e)(3) of the
Financial Institutions Reform, Recovery, and
Enforcement Act of 1989 (“FIRREA”’), Pub. L. 101—
73, Title VII, Section 402(e)(3), 103 Stat. 183 (1989),
and was substituted for the former FHLBB in the
conforming loan limit provisions pursuant to
§§731(£)(1)(B) and (£)(2)(B) of FIRREA.

2 Section 402(e)(3) of FIRREA amended the Act to
specify that the Chairperson of the Finance Board

expressly permits the Chairperson of the
Finance Board to approve changes to the
methodology that affect the availability
of adjustable rate mortgage indexes.
Additionally, the Finance Board may
substitute substantially similar indexes
if it can no longer make an index
available and “if the * * * Chairperson
of the Finance Board * * * determines,
after notice and opportunity for
comment, that: (A) The new index is
based on data substantially similar to
that of the original index; and (B) the
substitution of the new index will result
in an interest rate substantially similar
to the rate in effect at the time the
original index became unavailable.” See
12 U.S.C. 1437 note.

Under this authority, and in response
to the comments on the preliminary
notice received by the Finance Board,
the Chairman of the Finance Board has
authorized certain changes to MIRS data
sampling and weighting methodology
and the designation of substitute
indexes. These changes are set forth in
a final Notice that is published
elsewhere in this issue of the Federal
Register. In accordance with the final
Notice, MIRS data will use a sampling
and weighting methodology based on
lender size and lender type. There will
be four lender-size classes and three
lender-type classes (commercial banks,
mortgage companies, and savings
institutions). Table III of the monthly
MIRS release will continue to be made
available, but the “Savings and Loan
Association” and ‘“Mutual Savings
Bank” categories will be collapsed in to
a single “Savings Institutions” category.
The final Notice also will adjust the
quarterly table of mortgage rates and
terms by metropolitan area by adding
and deleting several metropolitan areas
so that only the largest 32 metropolitan
areas would be reported (Table IV of the
January, April, July, and October MIRS
releases). Additionally, the Notice will
designate certain substitute indexes.

Accordingly, section 906.3 of the
Finance Board’s regulations, which sets
forth the existing practice and
procedures for conducting MIRS, is
being revised to reflect these changes.
The final rule will replace the reference
to savings and loan associations and
mutual savings banks with a collective
reference to ““savings institutions,” and
delete the reference to the number of
lenders sampled. The final rule also
adds a sentence stating that the

“shall take such action as may be necessary to
assure that the indexes prepared by the * * *
Federal Home Loan Bank Board * * * immediately
prior to the enactment of this subsection and used
to calculate the interest rate on adjustable-rate
mortgage instruments continue to be available.” See
12 U.S.C. 1437 note.

preliminary MIRS weights are based on
lender type and lender size. Other MIRS
changes, such as the revision of Table IV
and the designation of successor ARM
index rates, do not require any textual
changes to section 906.3 of the Finance
Board’s regulations.

The Finance Board is adopting these
revisions in § 906.3 to ensure that the
text of the rule is fully consistent with
MIRS practice and procedures, as
revised pursuant to the final Notice. The
revisions in the rule are minimal and
technical in nature, and are intended to
achieve consistency in the descriptive
terminology governing MIRS sampling
and weighting methodology.
Additionally, the Finance Board is
deleting the provisions that are set forth
in paragraph (c) of § 906.3 and in
section 906.4 of the Finance Board’s
regulations, as obsolete. None of the rule
text changes are intended to implement
any regulatory changes to any
substantive rights.

The changes to MIRS sampling and
weighting methodology will be
implemented in January 2003 and will
be published in late February 2003.
Changes to the published MIRS tables
also will occur with the publication of
the January 2003 data in late February.
The January 2003 implementation will
allow MIRS data to be weighted using
a consistent methodology within each
calendar year. The amendments to
§§906.3 and 906.4 of the Finance
Board’s regulations also will be effective
January 2003.

III. Regulatory Flexibility Act

The final rule applies only to the
Finance Board, which does not come
within the meaning of “small entities,”
as defined in the Regulatory Flexibility
Act (RFA). See 5 U.S.C. 601(6).
Therefore, in accordance with section
605(b) of the RFA, see id. at 605(b), the
Finance Board hereby certifies that this
final rule will not have a significant
economic impact on a substantial
number of small entities.

IV. Paperwork Reduction Act

The final rule does not contain any
substantive changes to MIRS data
collection form or other information
under the Paperwork Reduction Act of
1995. See 44 U.S.C. 3501 et seq. The
current Office of Management and
Budget clearance for the form is set to
expire on June 30, 2004.

List of Subjects in 12 CFR Part 906
Organizational functions (Government
agencies).
Accordingly, the Finance Board
hereby amends title 12, chapter IX, Code
of Federal Regulations as follows:
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PART 906—OPERATIONS.

1. The authority citation for part 906
continues to read as follows:

Authority: 12 U.S.C. 1422a, 1422b, and
1437 note.

2. Revise §906.3 to read as follows:

§906.3 Monthly interest rate survey.

The Finance Board conducts its
Monthly Survey of Rates and Terms on
Conventional One-Family Non-farm
Mortgage Loans in the following
manner:

(a) Initial survey. Each month, the
Finance Board samples savings
institutions, commercial banks, and
mortgage loan companies, and asks
them to report the terms and conditions
on all conventional mortgages (i.e.,
those not federally insured or
guaranteed) used to purchase single-
family homes that each such lender
closes during the last five working days
of the month. In most cases, the
information is reported electronically in
a format similar to Finance Board Form
FHFB 10-91. The initial weights are
based on lender type and lender size.
The data also is weighted so that the
pattern of weighted responses matches
the actual pattern of mortgage
originations by lender type and by
region. The Finance Board tabulates the
data and publishes standard data tables
late in the following month.

(b) Adjustable-rate mortgage index.
The weighted data, tabulated and
published pursuant to paragraph (a) of
this section, is used to compile the
Finance Board’s adjustable-rate
mortgage index, entitled the “National
Average Contract Mortgage Rate for the
Purchase of Previously Occupied Homes
by Combined Lenders.” This index is
the successor to the index maintained
by the former Federal Home Loan Bank
Board and is used for determining the
movement of the interest rate on
renegotiable-rate mortgages and on some
other adjustable-rate mortgages.

§906.4 [Removed and Reserved]

3. Remove and reserve § 906.4.

Dated: December 20, 2002.

By the Board of Directors of the Federal
Housing Finance Board.

John T. Korsmo,

Chairman.

[FR Doc. 02—32753 Filed 12—26—02; 8:45 am]
BILLING CODE 6725-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM241, Special Conditions No.
25-224-SC ]

Special Conditions: McDonnell
Douglas Model DC-9-14, DC-9-15,
DC-9-31, DC-9-32, DC-9-32F, DC-9—
33F, and DC—-9-41 Airplanes; High
Intensity Radiated Fields (HIRF).

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for Douglas Model DC-9-14, DC-
9-15, DC-9-31, DC-9-32, DC-9-32F,
DC-9-33F, and DC-9-41 airplanes
modified by ABX Air Inc. These
modified airplanes will have a novel or
unusual design feature when compared
to the state of technology envisioned in
the airworthiness standards for
transport category airplanes. The
modification incorporates the
installation of the Innovative Solutions
and Support (IS&S) Duplex Reduced
Vertical Separation Minimum (RVSM)
system that performs critical functions.
The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for the
protection of this system from the
effects of high-intensity radiated fields
(HIRF). These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
DATES: The effective date of these
special conditions is December 10,
2002. Comments must be received on or
before January 27, 2003.

ADDRESSES: Comments on these special
conditions may be mailed in duplicate
to: Federal Aviation Administration,
Transport Airplane Directorate, Attn:
Rules Docket (ANM-113), Docket No.
NM241, 1601 Lind Avenue SW.,
Renton, Washington, 98055—4056; or
delivered in duplicate to the Transport
Airplane Directorate at the above
address. All comments must be marked:
Docket No. NM241.

FOR FURTHER INFORMATION CONTACT:
Meghan Gordon, FAA, Standardization
Branch, ANM-113, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington, 98055-4056;
telephone (425) 227-2138; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA has determined that notice
and opportunity for prior public
comment are impracticable because
these procedures would significantly
delay certification of the airplane and
thus delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. The FAA therefore finds that
good cause exists for making these
special conditions effective upon
issuance; however, the FAA invites
interested persons to participate in this
rulemaking by submitting written
comments, data, or views. The most
helpful comments reference a specific
portion of the special conditions,
explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
The docket is available for public
inspection before and after the comment
closing date. If you wish to review the
docket in person, go to the address in
the ADDRESSES section of this preamble
between 7:30 a.m. and 4:00 p.m.,
Monday through Friday, except Federal
holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want the FAA to acknowledge
receipt of your comments on these
special conditions, include with your
comments a pre-addressed, stamped
postcard on which the docket number
appears. We will stamp the date on the
postcard and mail it back to you.

Background

On July 7, 2002, ABX Air Inc. applied
for a Supplemental Type Certificate
(STC) to modify McDonnell Douglas
Model DC-9-14, DC-9-15, DC-9-31,
DC-9-32, DC-9-32F, DC-9-33F, and
DC-9-41 airplanes. The DC-9 is a two-
crew, two-engine, turbine airplane with
a maximum weight up to 122,200
pounds. These models are currently
approved under Type Certificate AGWE.
The modification incorporates the
installation of the IS&S Duplex RVSM
system which will allow for the removal
of the existing altitude alerter, encoding
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altimeters, air data computer, and
standby altimeter. This system uses two
Air Data Display Units (ADDU) and a
single Analog Interface Unit (AIU) to
replace altitude displays and the air
data computer. These displays can be
susceptible to disruption to both
command and response signals as a
result of electrical and magnetic
interference. This disruption of signals
could result in the loss of all critical
flight information displays and
annunciations or the presentation of
misleading information to the pilot.

Type Certification Basis

Under the provisions of 14 CFR
21.101, Amendment 21-69, effective
September 16, 1991, ABX Air Inc. must
show that McDonnell Douglas Model
DC—-9-14, DC-9-15, DC-9-31, DC-9-32,
DC-9-32F, DG-9-33F, and DC-9-41
airplanes, as changed, continue to meet
the applicable provisions of the
regulations incorporated by reference in
Type Certificate No. AGWE, or the
applicable regulations in effect on the
date of application for the change.
Subsequent changes have been made to
§21.101 as part of Amendment 21-77,
but those changes do not become
effective until June 10, 2003. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.” The certification
basis for the modified McDonnell
Douglas Model DC-9-14, DC-9-15, DG~
9-31, DC-9-32, DC-9-32F, DC-9-33F,
and DC—9—41 airplanes includes 14 CFR
part 25, effective February 1, 1965, as
amended by Amendments 25—1 through
25-20, except for special conditions and
exceptions noted in Type Certificate
Data Sheet (TCDS) A6WE.

If the Administrator finds that the
applicable airworthiness regulations
(that is, part 25, as amended) do not
contain adequate or appropriate safety
standards for the McDonnell Douglas
Model DC-9-14, DC-9-15, DC-9-31,
DC-9-32, DC-9-32F, DC-9-33F, and
DC-9-41 airplanes because of a novel or
unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, McDonnell Douglas Model
DC-9-14, DC-9-15, DC-9-31, DC-9-32,
DC-9-32F, DC-9-33F, and DC-9-41
airplanes must comply with the fuel
vent and exhaust emission requirements
of part 34 and the noise certification
requirements of part 36.

Special conditions, as defined in
§11.19, are issued in accordance with
§11.38 and become part of the type
certification basis in accordance with
§21.101(b)(2), Amendment 21-69,
effective September 16, 1991.

Special conditions are initially
applicable to the model for which they
are issued. Should ABX Air Inc. apply
at a later date for a Supplemental Type
Certificate to modify any other model
included on Type Certificate No. AGWE
to incorporate the same or similar novel
or unusual design feature, these special
conditions would also apply to the other
model under the provisions of
§21.101(a)(1), Amendment 21-69,
effective September 16, 1991.

Novel or Unusual Design Features

As noted earlier, the modified
McDonnell Douglas Model DC-9-14,
DC-9-15, DC-9-31, DC-9-32, DC-9—
32F, DC-9-33F, and DC-9—41 airplanes
will incorporate a new altitude display
system, the Innovative Solutions and
Support (IS&S) Duplex Reduced Vertical
Separation Minimum (RVSM) system,
that performs critical functions. This
system may be vulnerable to HIRF
external to the airplane. The current
airworthiness standards of part 25 do
not contain adequate or appropriate
safety standards for protection of this
equipment from the adverse effects of
HIRF. Accordingly, this system is
considered to be a novel or unusual
design feature.

Discussion

There is no specific regulation that
addresses protection requirements for
electrical and electronic systems from
HIRF. Increased power levels from
ground-based radio transmitters and the
growing use of sensitive avionic/
electronic and electrical systems to
command and control airplanes have

made it necessary to provide adequate
protection.

To ensure that a level of safety is
achieved equivalent to that intended by
the regulations incorporated by
reference, special conditions are needed
for the McDonnell Douglas Model DC—
9-14, DC-9-15, DC-9-31, DC-9-32,
DC-9-32F, DC-9-33F, and DC-9-41
airplanes modified by ABX Air Inc.
These special conditions require that
new avionics/electronic and electrical
systems that perform critical functions
be designed and installed to preclude
component damage and interruption of
function due to both the direct and
indirect effects of HIRF.

High-Intensity Radiated Fields

With the trend toward increased
power levels from ground-based
transmitters and the advent of space and
satellite communications, coupled with
electronic command and control of the
airplane, the immunity of critical
avionic/electronic and electrical
systems to HIRF must be established.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance with the HIRF
protection special condition is shown
with either paragraph 1 or 2 below:

1. A minimum threat of 100 volts rms
(root-mean-square) per meter electric
field strength from 10 KHz to 18 GHz.

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

2. A threat external to the airframe of
the field strengths identified in the table
below for the frequency ranges
indicated. Both peak and average field
strength components from the table are
to be demonstrated.

Field strength (volts per meter)

Frequency
Peak Average
10 kHz-100 kHz 50 50
100 kHz-500 kHz .... 50 50
500 KHZ=2 MHZ ... 50 50
2 MHZ=30 MHZ ..o 100 100
30 MHz—70 MHz ...... 50 50
70 MHz-100 MHz 50 50
100 MHZ=200 MHZ ..ottt sttt 100 100
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Field strength (volts per meter)
Frequency
Peak Average
200 MHz-400 MHz 100 100
400 MHz-700 MHz .... 700 50
700 MHz-1 GHz ........ 700 100
1 GHz- 2 GHz 2000 200
2 GHz-4 GHz 3000 200
4 GHz—6 GHz 3000 200
6 GHz-8 GHz 1000 200
8 GHz-12 GHz ... 3000 300
N €] o b S € 2R 2000 200
RS ] o b (O I T AR 600 200

Note.—The field strengths are expressed in terms of peak of the root-mean-square (rms) over the complete modulation period.

The threat levels identified above are
the result of an FAA review of existing
studies on the subject of HIRF, in light
of the ongoing work of the
Electromagnetic Effects Harmonization
Working Group of the Aviation
Rulemaking Advisory Committee.

Applicability

As discussed above, these special
conditions are applicable to McDonnell
Douglas Model DC-9-14, DC-9-15, DC—
9-31, DC-9-32, DC-9-32F, DC-9-33F,
and DC-9-41 airplanes modified by
ABX Air Inc. Should ABX Air Inc. apply
at a later date for a Supplemental Type
Certificate to modify any other model
included on Type Certificate AGBWE to
incorporate the same or similar novel or
unusual design feature, these special
conditions would apply to that model as
well under the provisions of
§21.101(a)(1), Amendment 21-69,
effective September 16, 1991.

Conclusion

This action affects only certain novel
or unusual design features on
McDonnell Douglas Model DC-9-14,
DC-9-15, DC-9-31, DC-9-32, DC-9—
32F, DC-9-33F, and DC-9—-41 airplanes
modified by ABX Air Inc. It is not a rule
of general applicability and affects only
the applicant who applied to the FAA
for approval of these features on these
airplanes.

The substance of these special
conditions has been subjected to the
notice and comment procedure in
several prior instances and has been
derived without substantive change
from those previously issued. Because a
delay would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in

response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the
Supplemental Type Certification basis
for McDonnell Douglas Model DC-9-14,
DC-9-15, DC-9-31, DC-9-32, DC-9—-
32F, DC-9-33F, and DG-9-41 airplanes
modified by ABX Air Inc.

1. Protection from Unwanted Effects
of High-Intensity Radiated Fields
(HIRF). Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
to perform critical functions are not
adversely affected when the airplane is
exposed to high-intensity radiated
fields.

2. For the purpose of these special
conditions, the following definition
applies: Critical Functions. Functions
whose failure would contribute to or
cause a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Renton, Washington, on
December 10, 2002.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 02-32786 Filed 12—26-02; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-114-AD; Amendment
39-12902; AD 2002-20-06]

RIN 2120-AA64

Airworthiness Directives; Gulfstream
Aerospace LP Model Astra SPX and
1125 Westwind Astra Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Gulfstream Aerospace
LP Model Astra SPX and 1125
Westwind Astra series airplanes, that
requires revising the Airplane Flight
Manual to advise the flightcrew to don
oxygen masks as a first and immediate
step following a cabin altitude alert.
This action is necessary to prevent
incapacitation of the flightcrew due to
lack of oxygen. This action is intended
to address the identified unsafe
condition.

DATES: Effective January 31, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 31,
2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from Gulfstream Aerospace Corporation,
P.O. Box 2206, Mail Station D25,
Savannah, Georgia 31402. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
International Branch, ANM-116, FAA,
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Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2141;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Gulfstream
Aerospace LP Model Astra SPX and
1125 Westwind Astra series airplanes
was published in the Federal Register
on July 9, 2002 (67 FR 45410). That
action proposed to require revising the
Airplane Flight Manual to advise the
flightcrew to don oxygen masks as a first
and immediate step following a cabin
altitude alert.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 90 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 1
work hour per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the AD on U.S. operators is estimated
to be $5,400 or $60 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-20-06 Gulfstream Aerospace LP
(Formerly Israel Aircraft Industries,
Ltd.): Amendment 39-12902. Docket
2002-NM-114—-AD.

Applicability: All Gulfstream Aerospace LP

Model Astra SPX and 1125 Westwind Astra

series airplanes, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent incapacitation of the flightcrew
due to lack of oxygen, accomplish the
following:

Revision of Airplane Flight Manual (AFM)

(a) Within 1 month after the effective date
of this AD, revise the Emergency Procedures
section of the FAA-approved AFM to include
the following information; and operate the
airplane in accordance with those
procedures.

(1) For Model Astra SPX series airplanes:
Include page II-2 of Israel Aircraft Industries
Astra SPX AFM, Revision No. 17, dated July
25, 2000.

(2) For Model 1125 Westwind Astra series
airplanes: Include Temporary Revision (TR)
No. 12 of the Israel Aircraft Industries Astra
AFM, dated October 18, 2001. This may be
accomplished by inserting a copy of TR No.
12 into the AFM. When the TR has been
incorporated into the general revisions of the
AFM, the general revisions may be inserted
into the AFM, provided the information
contained in the general revisions is identical
to that specified in TR No. 12.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA. Operators shall
submit their requests through an appropriate
FAA Principal Operations Inspector, who
may add comments and then send it to the
Manager, International Branch, ANM-116.

Note 1: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(d) The actions required by this AD shall
be accomplished in accordance with page II-
2 of the Israel Aircraft Industries Astra SPX
Airplane Flight Manual, Revision 17, dated
July 25, 2000; and Temporary Revision 12,
dated October 18, 2001, to the Israel Aircraft
Industries Astra Airplane Flight Manual; as
applicable. Israel Aircraft Industries Astra
SPX Airplane Flight Manual, Revision No.
17, including page II-2, contains the
following list of effective pages:

Revision
Page No. level shown Date shown on page
on page
Log of Effective Pages—Page XVii .......cccccocvvveiviiieiiinrenninnnn, 17 July 25, 2000




Federal Register/Vol. 67, No. 249/Friday, December 27, 2002/Rules and Regulations

78965

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Gulfstream Aerospace Corporation, P.O.
Box 2206, Mail Station D25, Savannah,
Georgia 31402. Copies may be inspected at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 2: The subject of this AD is addressed
in Israeli airworthiness directive 21-00-11—
18, dated November 27, 2000.

Effective Date

(e) This amendment becomes effective
on January 31, 2003.

Issued in Renton, Washington, on
December 16, 2002.
Ali Bahrami,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 02—32300 Filed 12—26-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 92-ANE-56—AD; Amendment
39-12986; AD 2002-26-01]

RIN 2120-AA64

Airworthiness Directives; Textron
Lycoming Division, AVCO Corporation
Fuel Injected Reciprocating Engines.

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
two existing airworthiness directives
(AD’s), that are applicable to certain
Textron Lycoming fuel injected
reciprocating engines. These AD’s
currently require inspection, and
replacement if necessary, of externally
mounted fuel injector fuel lines. These
amendments require adding engine
series to the applicability that have been
identified with the potential for the
same problem and necessitate being
included in the list of Textron Lycoming
fuel injected reciprocating engine series.
This amendment is prompted by the
need to ensure that the additional
Textron Lycoming fuel injected engine
series listed in this final rule receive the
same inspections as series covered by
the current AD’s. The actions specified
by this AD are intended to prevent
failure of the fuel injector fuel lines
allowing fuel to spray into the engine
compartment, resulting in an engine
fire.

DATES: Effective January 31, 2003. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register as of January 31, 2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from Textron Lycoming, 652 Oliver
Street, Williamsport, PA 17701,
telephone (570) 323-6181; fax (570)
327-7101. This information may be
examined, by appointment, at the
Federal Aviation Administration (FAA),
New England Region, Office of the
Regional Counsel, 12 New England
Executive Park, Burlington, MA; or at
the Office of the Federal Register, 800
North Capitol Street, NW, suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Norm Perenson, Aerospace Engineer,
New York Aircraft Certification Office,
FAA, Engine and Propeller Directorate,
10 Fifth Street, 3rd floor, Valley Stream,
NY 11581-1200; telephone (516) 256—
7537; fax (516) 568—2716.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 93—-02-05,
Amendment 39-8487 (58 FR 26056,
April 30, 1993), which is applicable to
certain Textron Lycoming fuel injected
reciprocating engines that currently
require inspection, and replacement if
necessary, of externally mounted fuel
injector fuel lines, was published in the
Federal Register on March 11, 2002 (67
FR 10859). Because of the requests of
two commenters, this AD has been
expanded and will also supersede AD
93-05—-22, Amendment 39-8525, (58 FR
19768, April 16, 1993), which is only
applicable to Lycoming TIO-540-S1AD.
This dual supersedure will eliminate
duplication and provide proper
inspection and replacement instructions
for the TIO-540-S1AD engines. The
NPRM supersedure proposed to require
that additional engine series that have
been identified with the potential for
the same problem, be included in the
list of Textron Lycoming fuel injected
reciprocating engine series listed in the
AD applicability, in accordance with
Textron Lycoming Mandatory Service
Bulletin (MSB) No. 342D, dated July 10,
2001.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

AD Not Necessary and Duplicates
another AD

Two commenters point out that the
current AD does not apply to the TIO-
540-S1AD engines and the same unsafe
condition in those engines is covered by
a separate action, AD 93-05-22,
Amendment 39-8525. The commenters
request that either this action also
supersede AD 93-05-22 or that this
action not apply to the TIO-540-S1AD
engines.

The FAA agrees. AD 93-05-22,
Amendment 39-8525, is also
superseded by this AD, and the TIO-
540-S1AD engines have been included
in the Applicability.

Clamps Installed On Factory Shipped
Engines

One commenter states that engines
shipped from the factory have all of the
fuel line clamps installed, and no action
is required until a maintenance action is
performed in the field that disturbs the
clamping. The commenter states that
exempting engines shipped from the
factory would avoid an unnecessary
inspection after an engine has been
delivered after purchase or overhaul.

The FAA disagrees. The current AD
and this superseding AD already
account for new and newly overhauled
engines by allowing those engines 50
hours after the effective date before an
initial inspection is required, as
opposed to 10 hours for engines that
have been maintained since new or
since overhaul. The FAA has
determined that inspections are
necessary even before maintenance is
performed to ensure that the fuel
injector lines remain properly clamped.
Therefore, the FAA made no changes to
the rule with respect to this request.
Engines shipped from the factory (new
or overhauled) will have passed one or
more inspections that will satisfy the
requirements of this AD.

Engines That Have Been Previously
Inspected

One commenter states that Textron
Lycoming Mandatory Service Bulletin
(MSB) No. 342D should also be
included in the proposal’s paragraph (a)
listing after MSB No. 342C under the
section titled ‘“Engines That Have Been
Previously Inspected”. The commenter
states there will be engines that have
already been inspected to Textron
Lycoming MSB No. 342D. This would
allow an operator to take credit for a
previously completed inspection.

The FAA agrees. Reference to Textron
Lycoming MSB No. 342D has been
added to paragraph (a) in the final rule.



78966

Federal Register/Vol. 67, No. 249/Friday, December 27, 2002/Rules and Regulations

Engines That Have Not Been Inspected

One commenter states that Textron
Lycoming MSB No. 342D should also be
included in the proposal’s paragraph (b)
listing after MSB No. 342C under the
section titled “Engines That Have Not
Been Inspected”. The commenter states
that there will be engines that have not
been inspected to Textron Lycoming
MSB No. 342D. This addition would
allow a reference to the latest Service
Bulletin.

The FAA agrees. Reference to Textron
Lycoming MSB No. 342D has been
added to paragraph (b) of the final rule.

Distances for Clamping Locations

One commenter states that since
vibration seems to be a concern, there
should be a distance provided from the
engine case to the clamp on the push
rod tube that would give maximum line
vibration reduction to reduce the effects
of engine vibration.

The FAA disagrees. While the FAA
understands that vibration is a concern,
the FAA does not agree that a change is
required to the AD. The information to
dampen the vibrations is contained in
Textron Lycoming MSB No. 342D. No
change has been made to this final rule.

Additional Items Installed on the
Clamp

One commenter requests guidance
relative to whether other items can be
installed on the clamp around the push
rod tube, and if not, a statement added
that the clamp around the push rod tube
must “‘stand alone” and only be used for
the fuel line.

The FAA does not agree. Proper
clamping procedures are contained in
MSB No. 342D. No change has been
made to the rule.

Service Bulletin Issue Dates Added

Service Bulletin (SB) issue dates were
omitted in NPRM Docket No. 92—ANE—
56—AD in the paragraphs entitled
“Engines That Have Been Previously
Inspected” and “Engines That Have Not
Been Inspected”. The SB issue dates are
added to this AD in the paragraphs
referenced above.

Difference Between Service Bulletin
and AD Compliance Time

Textron Lycoming MSB No. 342D
Time of Compliance statement states,

“Check every 100 hours,” * * * This
AD states, “* * * at each 100-hour
inspection * * *”. The 100-hour
inspections may be extended to 110
hours provided the next inspection is
performed at 90 hours. The
requirements of this AD has precedence
over Textron Lycoming MSB No. 342D.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
described previously. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Economic Analysis

There are approximately 4,160
Textron Lycoming engines of the
affected design in the worldwide fleet.
The FAA estimates that 2,496 engines
installed on aircraft of U.S. registry will
be affected by this AD, that it will take
approximately 1 work hour to inspect
and replace all lines on a four-cylinder
engine, 1.5 work hours to inspect and
replace all lines on a six-cylinder
engine, and 2 hours to inspect and
replace all lines on an eight-cylinder
engine, and that the average labor rate
is $60 per work hour. Required parts
will cost approximately $440.00 for a
four-cylinder engine, $660.00 for a six-
cylinder engine, and $880.00 for an
eight-cylinder engine. Based on these
figures, the total cost per airplane of this
AD on U.S. operators is estimated as
follows:

* $500.00 for a four-cylinder engine.

* $750.00 for a six-cylinder engine.

* $1000.00 for an eight-cylinder
engine.

Regulatory Analysis

This final rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this final rule.

TABLE 1.—ENGINE MODELS AFFECTED.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-8487 (58 FR
26056, April 30, 1993) and Amendment
39-8525 (58 FR 19768, April 16, 1993)
and by adding a new airworthiness
directive, Amendment 39-12986, to
read as follows:

2002—26—-01 Textron Lycoming Division,
AVCO Corporation: Amendment 39-12986.
Docket No. 92-ANE-56—AD. Supersedes AD
93-02-05, Amendment 39-8487 and AD 93—
05—22, Amendment 39-8525.

Applicability: This airworthiness directive
(AD) is applicable to Textron Lycoming fuel
injected reciprocating engines incorporating
externally mounted fuel injection lines as
listed in the following Table 1:

Engine Model
AEIO-320 ....cccvvvvveiiiiiieens -D1B, -D2B, -E1B, -E2B
AIO-320 .... -Al1B, -BIB, -C1B
10-320 ...... -B1A, -B1C, -C1A, -D1A, -D1B, -E1A, -E1B, -E2A, -E2B

LIO-320 ....
AEIO-360

-B1A, -C1A

-AlA, -Al1B, -Al1B6, -AlD, -AlE, -AlES6, -B1F, -B2F, -B1G6, -B4A, -H1A, -H1B
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TABLE 1.—ENGINE MODELS AFFECTED.—Continued

Engine

Model

AlO-360

HIO-360 .

10-360 ...coccvvviiieieriin,

IVO-360 ......coevvvriiirnnn -AlA
LIO-360 .. . | -C1E6
TIO=360 ....ccoevvriiiriinnen. -A1B, -C1A6D
1GO-480 -A1B6
AEIO-540 ..

IGO-540 -B1A, -B1C
10540 ...ccocvviiiiiir

IVO-540 -AlA
LTIO-540 ...

TIO-540

TIVO-540 .....ccoovviirin. -A2A
10-720 ..o,

-AlA, -AlB, -B1B

-AlA, -Al1B, -B1A, -C1A, -C1B, -D1A, -E1AD, E1BD, -F1AD

-AlA, -AlB, -A1B6, -A1B6D, -Al1C, -AlD, -Al1D6, -A2A, -A2B, -A3B6, -A3B6D, -B1B, -B1D, -B1E, -B1F, -B1G6,
-B2F, -B2F6, -B4A, -C1A, -C1B, -C1C, -C1CS6, -C1D6, -C1ES6, -C1F, -C1G6, -C2G6, -J1A6D, -L2A, -M1A,

-D4AS5, -D4BS5, -D4D5, -L1B5, -L1B5D, -L1D5

-F2BD, -J2B, -J2BD, -N2BD, -R2AD, -U2A, -V2AD, -W2A
-AlA, -AlB, -A2A, -A2B, -A2C, -AE2A, -AH1A, -AA1AD, -AF1A, -AF1B, -AG1A, -AB1AD, -AB1BD, -AH1A, -AJ1A,
-AK1A, -C1A, -E1A, -G1A, -F2BD, -J2B, -J2BD, -N2BD, -R2AD, -S1AD, -U2A, -V2AD, -W2A

-AlA, -A1B, -D1B, -D1BD, -D1C, -D1CD, -B1B, -B1BD, -C1B

-A1A5, -AA1A5, -AA1BS5, -AB1A5, -AC1A5, -B1A5, -B1C5, -C1B5, -C4B5, -C4D5D, -D4A5, -E1A5, -E1B5, -G1A5,
-G1B5, -G1C5, -G1D5, -G1E5, -G1F5, -J4A5, -V4A5D, -K1A5, -KIASD, -KIB5, -KIC5, -KID5, -K1E5, -K1ES5D,
-KIF5, -K1J5, -KIF5D, -K1G5, -K1G5D, -K1H5, -K1J5D, -K1K5, -K1E5, -K1ESD, -K1F5, -K1J5, -L1C5, -M1AS5,
-M1B5D, -N1A5, -P1A5, -R1A5, -S1A5, -T4A5D, -T4B5, -T4B5D, -T4C5D, -V4A5, -V4A5D, -W1A5D, -W3A5D

Engine models in Table 1 are installed on,
but not limited to Piper PA—-24 Comanche,
PA-30 and PA-39 Twin Comanche, PA-28
Arrow, and PA-23 Aztec; Beech 23
Musketeer; Mooney 20, and Cessna 177
Cardinal airplanes.

Note 1: This AD is applicable to engines
with an “I” in the prefix of the model
designation that have externally mounted
fuel injection lines. This AD is not applicable
to engines having internally mounted fuel
injection lines, which are not accessible.

Note 2: This AD applies to each engine
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
engines that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Compliance with this AD is
required as indicated, unless already done.

To prevent failure of the fuel injector fuel
lines allowing fuel to spray into the engine
compartment, resulting in an engine fire, do
the following:

Engines That Have Been Previously
Inspected

(a) For engines that have been inspected in
accordance with Textron Lycoming
Mandatory Service Bulletin (MSB) No. 342,
dated March 24, 1972; Textron Lycoming
MSB No. 342A, dated May 26, 1992 Textron
Lycoming MSB No. 342B, dated October 22,
1993; Supplement No. 1 to MSB No. 342B,
dated April 27, 1999; Textron Lycoming MSB
No. 342C, dated April 28, 2000; and Textron
Lycoming MSB No. 342D, dated July 10,

2001, inspect in accordance with paragraph
(c) of this AD.

Engines That Have Not Been Inspected

(b) For engines that have not had initial
inspections previously done in accordance
with Textron Lycoming MSB No. 342, dated
March 24, 1972; Textron Lycoming MSB No.
342A, dated May 26, 1992; Textron Lycoming
MSB No. 342B, dated October 22, 1993;
Supplement No. 1 to MSB No. 342B, dated
April 27, 1999; Textron Lycoming MSB No.
342C, dated April 28, 2000; or Textron
Lycoming MSB No. 342D, dated July 10,
2001, inspect in accordance with Textron
Lycoming MSB No. 342D, dated July 10, 2001
as follows:

(1) For engines that have not yet had any
fuel line maintenance done, or have not had
any fuel line maintenance done since new or
since the last overhaul, inspect within 50
hours time-in-service after the effective date
of this AD, and replace as necessary, the fuel
injector fuel lines and clamps between the
fuel manifold and the fuel injector nozzles
that do not meet all conditions specified in
Textron Lycoming MSB No. 342D, dated July
10, 2001.

(2) For all other engines, inspect within 10
hours time-in-service after the effective date
of this AD, and replace as necessary, the fuel
injector fuel lines and clamps between the
fuel manifold and the fuel injector nozzles
that do not meet all conditions specified in
Textron Lycoming MSB No. 342D, dated July
10, 2001.

Repetitive Inspections

(c) Thereafter, at each annual inspection, at
each 100-hour inspection, at each engine
overhaul, and after any maintenance has
been done on the engine where any clamp (or
clamps) on a fuel injector line (or lines) has
been disconnected, moved, or loosened,
inspect the fuel injector fuel lines and clamps
and replace as necessary any fuel injector
fuel line and clamp that does not meet all
conditions specified in Textron Lycoming
MSB No. 342D, dated July 10, 2001.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACO). Operators
must submit their request through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the New York
ACO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be done.

Documents That Have Been Incorporated By
Reference

(f) The clamp inspection and installations
must be done in accordance with Textron
Lycoming MSB No. 342D, dated July 10,
2001. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Textron Lycoming, 652 Oliver Street,
Williamsport, PA 17701, telephone (570)
323-6181. Copies may be inspected at the
FAA, New England Region, Office of the
Regional Counsel, 12 New England Executive
Park, Burlington, MA; or at the Office of the
Federal Register, 800 North Capitol Street,
NW, suite 700, Washington, DC.

Effective Date

(g) This amendment becomes effective on
January 31, 2003.
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Issued in Burlington, Massachusetts, on
December 16, 2002.

Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 02—32339 Filed 12—26-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002—CE—-38-AD; Amendment
39-12988; AD 2002-26-03]

RIN 2120-AA64

Airworthiness Directives; Brackett
Aircraft Company, Brackett Single
Screen Air Filter

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to Brackett Aircraft Company
(Brackett) single screen air filter
assemblies that are installed on
airplanes. This AD requires you to
check the Brackett single screen air filter
assembly for correct installation. This
AD also requires you to install an
additional screen, replace the Brackett
single screen air filter assembly with a
double screen filter, or replace with
another approved design filter at a
specified time. This AD is the result of
several reports of service difficulties of
incorrect installation of the air filters.
The actions specified by this AD are
intended to detect and correct incorrect
installation of the air filter, which could
result in failure of the air filter. Such
failure could lead to engine/
turbocharger ingestion of the air filter
foam element.

DATES: This AD becomes effective on
February 18, 2003.

ADDRESSES: You may get the service
information referenced in this AD from
Brackett Aircraft Company, 7052
Government Way, Kingman, Arizona
86401; telephone: (928) 757—4009;

facsimile: (928) 757—4433. You may
view this information at the Federal
Aviation Administration (FAA), Central
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2002—-CE~
38—AD, 901 Locust, Room 506, Kansas
City, Missouri 64106.

FOR FURTHER INFORMATION CONTACT:
Roger Pesuit, Aerospace Engineer, FAA,
Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard;
telephone: (562) 627-5251; facsimile:
(562) 627-5210.

SUPPLEMENTARY INFORMATION:
Discussion
What Events Have Caused This AD?

The FAA has received several reports
of service difficulties of incorrect
installation of the Brackett single screen
air filters on Cessna 206 and 210 series
airplanes that incorporate Supplemental
Type Certificate (STC) No. SA71GL. A
safety recommendation was issued by
FAA that recommended corrective
action as a result of a fatal accident
involving a Cessna Model T210N
airplane.

Investigation of this accident revealed
that the air filter assembly had been
installed with the screen incorrectly
positioned on the upstream side of the
frame. Incorrect installation of the air
filter assembly resulted in portions of
the air filter foam element entering the
turbocharger compressor inlet.

The NTSB determined this to be the
cause of the reported power loss. The
manufacturer has developed a double
screen air filter that precludes incorrect
air filter installation.

What Is the Potential Impact if FAA
Took No Action?

If not detected and corrected, the air
filter foam element could be ingested
into the engine/turbocharger
compressor. This condition could lead
to loss of power during a critical phase
of flight.

Has FAA Taken Any Action to This
Point?

We issued a proposal to amend part
39 of the Federal Aviation Regulations

(14 CFR part 39) to include an AD that
would apply to Brackett single screen
air filter assemblies that are installed on
airplanes. This proposal was published
in the Federal Register as a notice of
proposed rulemaking (NPRM) on
October 25, 2002 (67 FR 65517). The
NPRM proposed to require you to
visually or by touch check the Brackett
single screen air filter assembly for
correct installation. This proposed AD
would also require you to add a second
screen, replace the Brackett single
screen air filter with a double screen
filter, or replace with another approved
design filter at a specified time.

Was the Public Invited to Comment?

The FAA encouraged interested
persons to participate in the making of
this amendment. We did not receive any
comments on the proposed rule or on
our determination of the cost to the
public.

FAA’s Determination

What Is FAA’s Final Determination on
This Issue?

After careful review of all available
information related to the subject
presented above, we have determined
that air safety and the public interest
require the adoption of the rule as
proposed except for minor editorial
corrections. We have determined that
these minor corrections:

—Provide the intent that was proposed
in the NPRM for correcting the unsafe
condition; and

—Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Cost Impact

How Many Airplanes Does This AD
Impact?

We estimate that this AD affects 2,000
airplanes in the U.S. registry.

What Is the Cost Impact of This AD on
Owners/Operators of the Affected
Airplanes?

We estimate the following costs to
accomplish the replacements:

Total cost per Total cost
Labor cost Parts cost airplane on U.S. operators
1 workhour x $60 = $60 .......c.cccevvvvierririenieiereeeene $44 $104 | $104 x 2,000 = $208,000

Regulatory Impact
Does This AD Impact Various Entities?

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between

the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not

have federalism implications under
Executive Order 13132.
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Does This AD Involve a Significant Rule
or Regulatory Action?

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration

amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new AD to read as follows:

2002-26-03 Brackett Aircraft Company:
Amendment 39-12988; Docket No.
2002-CE-38-AD.

(a) What airplanes are affected by this AD?
This AD affects Brackett single screen air
filter assemblies, part number BA-2410, that
are installed on, but not limited to, the
following aircraft that are certificated in any
category and incorporate Supplemental Type
Certificate (STC) No. SA71GL:

Cessna Model Serial Nos.

TP206A, TP206B,
TP206C, TP206D,
TP206E, TU206A,
TU206B, TU206C,
TU206D, TU206E,
TU206F, TU206G
and T207A.

210

All serial numbers.

All equipped with air
conditioning.
All serial numbers.

T210F, T210G,
T210H, T210J,
T210K, T210L,
T210M, T210N,
210R, and T210R.

(b) Who must comply with this AD?
Anyone who wishes to operate an aircraft
equipped with one of the affected single
screen air filters must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to detect and correct incorrect installation of
the air filter, which could result in failure of
the air filter. Such failure could lead to
engine/turbocharger ingestion of the air filter
foam element.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following:

Actions

Compliance

Procedures

(1) Visually or by touch check the single screen Brackett

Within the next 25 hours

The owner/operator holding at least a private pilot cer-

air filter assembly (part number (P/N) BA-2410) to en-
sure that it is installed with the screen on the down
stream side of the filter assembly. Accomplish the fol-
lowing:
(i) Remove both upper engine cowlings
(ii) Open the alternate air access door located on
the right side of the engine compartment by ap-
plying pressure
(iiiy While viewing through the alternate air access
door, use an inspection mirror and light to check
that the screen is installed on the down stream
side of the filter assembly; OR
(iv) Partially insert a hand into the open alternate air
access door and touch the back of the filter ele-
ment, feeling for the presence of the screen or
absence of the screen
(2) Verify that the BA-2410 air filter assembly has
screens on both sides. Install an additional screen P/N
2404-00 on the BA-2410 air filter assembly if it is not
already equipped with screens on both sides. Alter-
natively, replace the single screen Brackett air filter
assembly, P/N BA-2410, with an FAA-approved filter
that is not Brackett P/N BA-2410.

(3) You may accomplish the replacement required by
this AD instead of the check specified in paragraph
(d)(1) of this AD.

(4) Do not install, on any affected airplane, any single
screen Brackett air filter assembly, P/N BA-2410.

time in service (TIS) after
February 18, 2003 (the
effective date of this AD).

If the air filter assembly is
installed incorrectly: Prior
to further flight after the
visual or by touch check
required by paragraph
(d)(2) of this AD. If the air
filter is installed correctly:
Within the next 100 hours
TIS after February 18,
2003 (the effective date
of this AD).

Within the next 25 hours
TIS after February 18,
2003 (the effective date
of this AD).

As of February 18, 2003
(the effective date of this
AD).

tificate as authorized by section 43.7 of the Federal
Aviation Regulations (14 CFR 43.7) may accomplish
the visual or touch check of this AD. Make an entry
into the aircraft records showing compliance with
these portions of the AD in accordance with section
43.9 of the Federal Aviation Regulations (14 CFR
43.9).

In accordance with the applicable airplane maintenance
instructions. The owner/operator may not accomplish
the replacement/modification, unless he/she holds
the proper mechanic authorization.

In accordance with the applicable or STC supplied
maintenance instructions.

Not Applicable.

Note 1: Corrective action, if required, must
be accomplished by appropriately rated
maintenance personnel. The owner/operator

may not accomplish the replacement/
modification, unless he/she holds the proper
mechanic authorization.

Note 2: The compliance time of 100 hours
TIS for replacement is based on FAA Safety
Recommendation, Control Number 02.122,
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that recommends modifying to a dual screen
configuration at 100 hours TIS.

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Manager, Los Angeles Aircraft
Certification Office (ACO), approves your
alternative. Submit your request through an
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Los Angeles ACO.

Note 3: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not
eliminated the unsafe condition, specific
actions you propose to address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Roger Pesuit, Aerospace
Engineer, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard; telephone: (562) 627-5251;
facsimile: (562) 627—5210.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
§§21.197 and 21.199 of the Federal Aviation
Regulations (14 CFR 21.197 and 21.199) to
operate your airplane to a location where you
can accomplish the requirements of this AD.

(h) How do I get copies of the documents
referenced in this AD? You may get copies of
the documents referenced in this AD from
Brackett Aircraft Company, 7052 Government
Way, Kingman, Arizona 86401; telephone:
(928) 757—4009; facsimile: (928) 757—-4433.
You may view these documents at FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106.

(i) When does this amendment become
effective? This amendment becomes effective
on February 18, 2003.

Issued in Kansas Gity, Missouri, on
December 18, 2002.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.
[FR Doc. 02—32510 Filed 12—26—02; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 95

Standard Instrument Approach
Procedures

CFR Correction

In Title 14 of the Code of Federal
Regulations, parts 60 to 139, revised as
of January 1, 2002, on page 300, in
§95.17, paragraph (b)(5) is corrected by
removing 39° and adding in its place
69°.

[FR Doc. 02-55526 Filed 12—26-02; 8:45 am)|]
BILLING CODE 1505-01-D

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 121, 125, 135, and 145
[Docket No. FAA—-2000-7952]
RIN 2120-AH91

Service Difficulty Reports

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; delay of effective
date.

SUMMARY: The Federal Aviation
Administration (FAA) is further
delaying the effective date of a final rule
that amends the reporting requirements
for air carriers and certificated domestic
and foreign repair station operators
concerning failures, malfunctions, and
defects of aircraft, aircraft engines,
systems, and components. This action is
prompted by the FAA’s decision to
issue a proposal to address industry
concerns about the final rule. Delaying
the effective date of the final rule will
allow the agency time for further
consideration of industry concerns and
completion of the notice of proposed
rulemaking (NPRM) process.

DATES: The effective date of the rule
amending 14 CFR parts 121, 125, 135,
and 145 published at 66 FR 558912,
November 23, 2001, is delayed from
January 16, 2003 until January 16, 2004.
FOR FURTHER INFORMATION CONTACT: Jose
E. Figueroa, Flight Standards Service,
Tampa Flight Standards District Office,
5601 Mariner Street, Suite 310, Tampa,
Florida, 33609-3413, telephone 813—
639-1540.

SUPPLEMENTARY INFORMATION:

Background

On September 15, 2000, the FAA
requested comments on the information

collection requirements on the final rule
entitled ““Service Difficulty Reports” (65
FR 56191). That final rule, which had an
effective date of January 16, 2001,
amended the reporting requirements for
air carriers and certificated domestic
and foreign repair station operators
concerning failures, malfunctions, and
defects of aircraft, aircraft engines,
systems, and components. The FAA
received extensive written comments on
the Service Difficulty Reporting (SDR)
requirements and on the potential
duplicate reporting of certain failures,
malfunctions, and defects. On
November 30, 2000, the FAA
announced (65 FR 71247) that a public
meeting on this rulemaking would be
held on December 11, 2000. Participants
at that meeting raised novel issues that
the FAA was not aware of when
preparing the final rule.

As aresult of the concerns expressed
at the meeting and those raised during
the comment period for the final rule
(published September 15, 2000), the
FAA delayed the effective date of the
final rule in three subsequent notices.
The first notice (65 FR 80743) was
published on December 22, 2000, the
second notice (66 FR 21626) was
published on April 30, 2001, and the
third notice (66 FR 58912) was
published on November 23, 2001. The
purpose of these delays was to allow the
agency time to consider industry’s
concerns and also to issue a notice of
proposed rulemaking (NPRM). The FAA
will issue an NPRM to address the
issues raised and to give the aviation
industry and the general public the
opportunity to comment on the agency’s
proposed revisions to the final rule. The
FAA is looking at the collection and
analysis of SDR data through other
information management systems that
may provide valuable safety
information. For example, the
Commercial Airplane Certification
Process Study is a significant
collaborative effort between the FAA
and industry to improve the
certification and operation of air carrier
aircraft. Aviation safety data
identification and collection are a major
component of this effort. To allow time
to proceed with this process, the FAA
further extends the effective date of the
final rule until January 16, 2004. The
FAA cautions the industry that the
existing rules will remain in effect until
the new effective date.

Since the delay in the effective date
of the final rule does not impose any
new requirements or any additional
burden on the regulated public, the FAA
finds that good cause exists for
immediate adoption of the new effective
date without a 30-day notice.
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Issued in Washington DC on December 20,
2002.

Marion Blakey,

Administrator.

[FR Doc. 02-32715 Filed 12-23-02; 4:19 pm]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520

New Animal Drugs; Neomycin Sulfate
Soluble Powder

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental abbreviated
new animal drug application (ANADA)
filed by Alpharma, Inc. The
supplemental ANADA provides for use
of neomycin sulfate soluble powder in
the drinking water of growing turkeys
for the control of mortality associated
with Escherichia coli organisms
susceptible to neomycin.

DATES: This rule is effective December
27,2002.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-104), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 301-827—8549, e-
mail: lluther@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: Alpharma,
Inc., One Executive Dr., P.O. Box 1399,
Fort Lee, NJ 07024, filed a supplement
to ANADA 200-130 that provides for
use of NEO-SOL 50 (neomycin sulfate)
soluble powder for making medicated
drinking water for administration to
cattle (excluding veal calves), swine,
sheep, and goats for the treatment and
control of colibacillosis (bacterial
enteritis) caused by E. coli susceptible to
neomycin. The supplemental ANADA
provides for use of neomycin in the
drinking water of growing turkeys for
the control of mortality associated with
E. coli organisms susceptible to
neomycin. The supplemental
application is approved as of October
25, 2002, and the regulations are
amended in 21 CFR 520.1484 to reflect
the approval. The basis of approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness

data and information submitted to
support approval of this application
may be seen in the Dockets Management
Branch (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

§520.1484 [Amended]

2. Section 520.1484 Neomycin sulfate
soluble powder is amended in paragraph
(b)(1) by removing “046573” and in
paragraph (b)(2) by adding in numerical
sequence ‘046573,

Dated: December 17, 2002.

Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 02-32748 Filed 12—-26-02; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs; Trenbolone
Acetate and Estradiol Benzoate

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the

animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by Fort
Dodge Animal Health. The
supplemental NADA provides for use of
an implant containing 100 milligrams
(mg) trenbolone acetate and 14 mg
estradiol benzoate for increased rate of
weight gain in steers fed in confinement
for slaughter.

DATES: This rule is effective December
27, 2002.

FOR FURTHER INFORMATION CONTACT:
Daniel A. Benz, Center for Veterinary
Medicine (HFV-126), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-0223, e-
mail: dbenz@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: Fort
Dodge Animal Health, Division of
Wyeth, 800 Fifth St. NW., Fort Dodge,
IA 50501, filed a supplement to NADA
141-043 for SYNOVEX (trenbolone
acetate and estradiol benzoate)
implants. The supplemental NADA
provides for use of SYNOVEX Choice,
an implant containing 100 mg
trenbolone acetate and 14 mg estradiol
benzoate, for increased rate of weight
gain in steers fed in confinement for
slaughter. The supplemental NADA is
approved as of October 3, 2002, and the
regulations are amended in 21 CFR
522.2478 to reflect the approval. The
basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and §514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this supplemental
application may be seen in the Dockets
Management Branch (HFA-305), Food
and Drug Administration, 5630 Fishers
Lane, rm. 1061, Rockville, MD 20852,
between 9 a.m. and 4 p.m., Monday
through Friday.

Under section 512(c)(2)(F)(iii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(iii)), this
supplemental approval qualifies for 3
years of marketing exclusivity beginning
October 3, 2002.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.
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List of Subjects in 21 CFR Part 522

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.
2. Section 522.2478 is revised to read
as follows:

§522.2478 Trenbolone acetate and
estradiol benzoate.

(a) Specifications. Each implant dose
consists of:

(1) 8 pellets, each pellet containing 25
milligrams (mg) trenbolone acetate and
3.5 mg estradiol benzoate.

(2) 4 pellets, each pellet containing 25
mg trenbolone acetate and 3.5 mg
estradiol benzoate.

(b) Sponsor. See No. 000856 in
§510.600(c) of this chapter.

(c) Related tolerances. See §§556.240
and 556.739 of this chapter.

(d) Conditions of use—(1) Steers fed
in confinement for slaughter. (i) For an
implant as described in paragraph (a)(1)
of this section:

(A) Amount. 200 mg trenbolone
acetate and 28 mg estradiol benzoate.

(B) Indications for use. For increased
rate of weight gain and improved feed
efficiency.

(C) Limitations. Implant
subcutaneously in ear only.

(ii) For an implant as described in
paragraph (a)(2) of this section:

(A) Amount. 100 mg trenbolone
acetate and 14 mg estradiol benzoate.

(B) Indications for use. For increased
rate of weight gain.

(C) Limitations. Implant
subcutaneously in ear only.

(2) Heifers fed in confinement for
slaughter—(i) Amount. 200 mg
trenbolone acetate and 28 mg estradiol
benzoate (as described in paragraph
(a)(1) of this section).

(ii) Indications for use. For increased
rate of weight gain.

(iii) Limitations. Implant
subcutaneously in ear only. Not for
dairy or beef replacement heifers.

Dated: December 17, 2002.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 02—-32750 Filed 12—26—02; 8:45 am)]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 522 and 556

Implantation or Injectable Dosage
Form New Animal Drugs; Danofloxacin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Pfizer, Inc.
The NADA provides for the veterinary
prescription use of danofloxacin
solution in cattle, by subcutaneous
injection, for treatment of bovine
respiratory disease associated with
Mannheimia (Pasteurella) haemolytica
and Pasteurella multocida. FDA is also
amending the regulations to add the
acceptable daily intake for total residues
of danofloxacin and tolerances for
residues of danofloxacin in edible
tissues of cattle.

DATES: This rule is effective December
27, 2002.

FOR FURTHER INFORMATION CONTACT:
Thomas Letonja, Center for Veterinary
Medicine (HFV-130), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855; 301-827-7576, e-
mail: tletonja@cvm.fda.gov.

SUPPLEMENTARY INFORMATION: Pfizer,
Inc., 235 East 42d St., New York, NY
10017-5755, filed NADA 141-207 for
A180 (danofloxacin mesylate) Injectable
Solution. The NADA provides for the
veterinary prescription use of
danofloxacin solution in cattle, by
subcutaneous injection, for treatment of
bovine respiratory disease associated
with Mannheimia (Pasteurella)
haemolytica and Pasteurella multocida.
The application is approved as of
September 20, 2002, and the regulations
are amended in 21 CFR part 522 by
adding new §522.522 and in 21 CFR
part 556 by adding new § 556.169 to
reflect the approval. The basis of
approval is discussed in the freedom of
information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9

a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(i) of the
Federal Food, Drug, and Cosmetics Act
(21 U.S.C. 360b(c)(2)(F)(i)), this
approval qualifies for 5 years of
marketing exclusivity beginning
September 20, 2002.

The agency has carefully considered
the potential environmental impact of
this action and has concluded that the
action will not have a significant impact
on the human environment and that an
environmental impact statement is not
required. FDA'’s finding of no significant
impact and the evidence supporting that
finding, contained in an environmental
assessment, may be seen in the Dockets
Management Branch (see ADDRESSES)
between 9 a.m. and 4 p.m., Monday
through Friday.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects

21 CFR Part 522
Animal drugs.

21 CFR Part 556

Animal drugs, Foods.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 522 and 556 are amended as
follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.
2. Section 522.522 is added to read as
follows:

§522.522 Danofloxacin.

(a) Specifications. Each milliliter of
solution contains 180 milligrams (mg)
danofloxacin as the mesylate salt.

(b) Sponsor. See No. 000069 in
§510.600(c) of this chapter.

(c) Related tolerances. See § 556.169
of this chapter.

(d) Conditions of use in cattle—(1)
Amount. 6 mg per kilogram of body
weight by subcutaneous injection.
Treatment should be repeated
approximately 48 hours following the
first injection.

(2) Indications for use. For the
treatment of bovine respiratory disease
(BRD) associated with Mannheimia
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(Pasteurella) haemolytica and
Pasteurella multocida.

(3) Limitations. Animals intended for
human consumption should not be
slaughtered within 4 days from the last
treatment. Do not use in cattle intended
for dairy production. A withdrawal
period has not been established for this
product in pre-ruminating calves. Do
not use in calves to be processed for
veal. Federal law restricts this drug to
use by or on the order of a licensed
veterinarian. Federal law prohibits the
extra-label use of this drug in food-
producing animals.

PART 556—TOLERANCES FOR
RESIDUES OF NEW ANIMAL DRUGS
IN FOOD

3. The authority citation for 21 CFR
part 556 continues to read as follows:

Authority: 21 U.S.C. 342, 360b, 371.
4. Section 556.169 is added to read as
follows:

§556.169 Danofloxacin.

(a) Acceptable daily intake (ADI). The
ADI for total residues of danofloxacin is
2.4 micrograms per kilogram of body
weight per day.

(b) Tolerances—(1) Cattle—(i) Liver
(the target tissue). The tolerance for
parent danofloxacin (the marker
residue) is 0.2 part per million (ppm).

(ii) Muscle. The tolerance for parent
danofloxacin (the marker residue) is 0.2
ppm.

(2) [Reserved].

Dated: December 17, 2002.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 02-32747 Filed 12-26-02; 8:45 am]|
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Parts 585 and 586

Unblocking of Assets; Federal
Republic of Yugoslavia (Serbia &
Montenegro) and Bosnian Serb-
Controlled Areas of the Republic of
Bosnia and Herzegovina Sanctions
Regulations; Federal Republic of
Yugoslavia (Serbia & Montenegro)
Kosovo Sanctions Regulations

AGENCY: Office of Foreign Assets
Control, Treasury.
ACTION: Final rule.

SUMMARY: The Office of Foreign Assets
Control (“OFAC”) of the U.S.
Department of Treasury is issuing
general licenses, to be effective February

25, 2003, unblocking certain property
and interests in property presently
blocked pursuant to the Federal
Republic of Yugoslavia (Serbia &
Montenegro) and Bosnian Serb-
controlled areas of the Republic of
Bosnia and Herzegovina Sanctions
Regulations set forth at 31 CFR part 585
and the Federal Republic of Yugoslavia
(Serbia & Montenegro) Kosovo
Sanctions Regulations set forth at 31
CFR part 586. The general licenses
effecting the unblocking under both of
the above sets of regulations will not
apply to property or interests in
property of those persons who are
presently subject to sanctions under
either the Federal Republic of
Yugoslavia (Serbia & Montenegro)
Milosevic Regulations set forth at 31
CFR part 587 or the Western Balkans
Transactions Regulations set forth at 31
CFR part 588, or who are otherwise
subject to sanctions under other parts of
31 CFR chapter V. In addition, the
general license effecting the unblocking
under 31 CFR part 585 will not apply

to property or interests in property of
diplomatic and/or consular missions of
the former Socialist Federal Republic of
Yugoslavia or to the blocked property or
interests in property of the National
Bank of Yugoslavia subject to part 585.
In order to allow for claims and
encumbrances associated with the
property and interests in property being
unblocked to be addressed, OFAC is
also issuing general licenses, effective
December 27, 2002, authorizing any
person or government to seek judicial or
other legal protection of any rights they
may have with respect to the property
and interests in property being

unblocked.

DATES: Effective Date: December 27,
2002.

Applicable Dates: The general
licenses set forth in 31 CFR
§§585.529(a) and 586.520(a) shall
become applicable February 25, 2003.
The general licenses set forth in 31 CFR
585.529(b) and 586.520(b) shall become
applicable December 27, 2002.

FOR FURTHER INFORMATION CONTACT:
Chief of Compliance Programs, tel.: 202/
622-2490, Chief of Licensing, tel.: 202/
622-2480, Chief of Policy Planning and
Program Management, tel.: 202/622—
2500, or Chief Counsel, tel.: 202/622—
2410, Office of Foreign Assets Control,
Department of the Treasury,
Washington, DC 20220.

SUPPLEMENTARY INFORMATION:

Electronic Availability

This document is available as an
electronic file on The Federal Bulletin
Board the day of publication in the

Federal Register. By modem, dial 202/
512—-1387 and type “/GO FAC,” or call
202/512-1530 for disk or paper copies.
This file is available for downloading
without charge in ASCII and Adobe
Acrobat0 readable (*.PDF) formats. For
Internet access, the address for use with
the World Wide Web (Home Page),
Telnet, or FTP protocol is:
fedbbs.access.gpo.gov. This document
and additional information concerning
the programs of the Office of Foreign
Assets Control are available for
downloading from the Office’s Internet
Home Page: http://www.treas.gov/ofac,
or in fax form through the Office’s 24-
hour fax-on-demand service: call 202/
622—0077 using a fax machine, fax
modem, or (within the United States) a
touch-tone telephone.

Background

Pursuant to Presidential
Determination No. 96—7 of December 27,
1995 (61 FR 2887, January 29, 1996),
and Executive Order 13192 of January
17, 2001 (66 FR 7379, Jan. 23, 2001),
most Treasury-administered sanctions
imposed upon the Federal Republic of
Yugoslavia (Serbia & Montenegro) (the
“FRY(S&M)”) in response to the actions
of the FRY(S&M) in Bosnia and
Herzegovina from 1992 through 1995
and with respect to Kosovo from 1998
through 2000 have been suspended or
lifted. Nevertheless, most property and
interests in property blocked under
either the Bosnia-related sanctions
regulations (31 CFR part 585) or the
Kosovo-related sanctions regulations (31
CFR part 586) have remained blocked,
primarily to provide for the address of
claims and encumbrances that may be
associated with such property or
interests in property, including
potential claims of the successor states
of the former Socialist Federal Republic
of Yugoslavia.

As part of the U.S. Government’s
efforts to assist the FRY(S&M) in
recovering from the effects of the
Milosevic regime, certain steps are being
taken to unblock much of the remaining
property and interests in property
blocked under either 31 CFR part 585 or
31 CFR part 586. On October 3, 2001 (66
FR 50506), OFAC issued an interim
final rule amending 31 CFR part 586,
which included authorization for the
unblocking of certain Yugoslav debt and
authorization for the release of certain
blocked financial transfers. At present,
OFAC is issuing general licenses,
effective February 25, 2003, authorizing
the unblocking of all remaining blocked
property and interests in property,
except (i) property or interests in
property of diplomatic and/or consular
missions of the former Socialist Federal



78974

Federal Register/Vol. 67, No. 249/Friday, December 27, 2002/Rules and Regulations

Republic of Yugoslavia, (ii) property or
interests in property of those persons
who are presently subject to sanctions
under either the Federal Republic of
Yugoslavia (Serbia & Montenegro)
Milosevic Regulations set forth at 31
CFR part 587 or the Western Balkans
Transactions Regulations set forth at 31
CFR part 588, or who are otherwise
subject to sanctions under other parts of
31 CFR chapter V, and (iii) the property
or interests in property of the central
bank of the former Socialist Federal
Republic of Yugoslavia, i.e., the
National Bank of Yugoslavia, that have
been blocked pursuant to 31 CFR part
585. (Property and interests in property
of the National Bank of Yugoslavia
blocked pursuant to 31 CFR part 586
will be unblocked pursuant to the
general license being issued at
§586.520.)

In order to allow for claims and
encumbrances associated with the
property and interests in property being
unblocked to be addressed in a manner
consistent with Presidential
Determination No. 96-7 and Executive
Order 13192, OFAC is also issuing
general licenses, effective December 27,
2002, authorizing any person or
government to seek judicial or other
legal process with respect to property or
interests in property being unblocked.
These general licenses are intended to
help persons and governments,
including the successor states to the
former Socialist Federal Republic of
Yugoslavia, to protect any rights they
may have with respect to such property
or interests in property. These general
licenses do not constitute a
determination that any particular
property or interest in property subject
to the unblocking authorization would
not be subject to defenses against any
judicial or legal process, including
claims of immunity.

Because the amendment of 31 CFR
parts 585 and 586 involves a foreign
affairs function, the provisions of
Executive Order 12866 and the
Administrative Procedure Act (5 U.S.C.
553) (the “APA”) requiring notice of
proposed rulemaking, opportunity for
public participation, and delay in
effective date, are inapplicable. Because
no notice of proposed rulemaking is
required for this rule, the Regulatory
Flexibility Act (5 U.S.C. 601-612) does
not apply.

Paperwork Reduction Act

The collections of information related
to 31 CFR parts 585 and 586 are
contained in 31 CFR part 501 (the
“Reporting and Procedures
Regulations”). Pursuant to the
Paperwork Reduction Act of 1995 (44

U.S.C. 3507), those collections of
information have been approved by the
Office of Management and Budget under
control number 1505-0164. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless the
collection of information displays a
valid control number.

List of Subjects

31 CFR Part 585

Administrative practice and
procedure, Banks and banking, Blocking
of assets, Bosnia and Herzegovina,
Federal Republic of Yugoslavia (Serbia
& Montenegro), Montenegro, Reporting
and recordkeeping requirements, Serbia.

31 CFR Part 586

Administrative practice and
procedure, Banks, Banking, Blocking of
assets, Federal Republic of Yugoslavia
(Serbia & Montenegro), Kosovo,
Montenegro, Reporting and
recordkeeping requirements, Serbia.

For the reasons set forth in the
preamble, 31 CFR parts 585 and 586 are
amended as follows:

PART 585—FEDERAL REPUBLIC OF
YUGOSLAVIA (SERBIA &
MONTENEGRO) AND BOSNIAN SERB-
CONTROLLED AREAS OF THE
REPUBLIC OF BOSNIA AND
HERZEGOVINA SANCTIONS
REGULATIONS

1. The authority citation for part 585
continues to read as follows:

Authority: 3 U.S.C. 301; 22 U.S.C. 287(c);
31 U.S.C. 321(b); 49 U.S.C. 40106; 50 U.S.C.
1601-1651, 1701-1706; Pub. L. 101-410, 104
Stat. 890 (28 U.S.C. 2461 note); E.O. 12808,
57 FR 23299, 3 CFR, 1992 Comp., p. 305; E.O.
12810, 57 FR 23299, 3 CFR, 1992 Comp., p.
307; E.O. 12831, 58 FR 5253, 3 CFR, 1993
Comp., p. 576; E.O. 12846, 58 FR 25771, 3
CFR, 1993 Comp., p. 599; E.O. 12934, 59 FR
54117, 3 CFR, 1994 Comp., p. 930.

Subpart E—Licenses, Authorizations,
and Statements of Licensing Policy

2. Section 585.529 is added to subpart
E to read as follows:

§585.529 Unblocking of previously
blocked property.

(a)(1) Except for such property and
interests in property described in
paragraph (a)(2) of this section, as of
February 25, 2003, all transactions that
otherwise would be prohibited by this
part involving property or interests in
property blocked pursuant to Executive
Order 12808 of May 30, 1992, Executive
Order 12810 of June 5, 1992, Executive
Order 12846 of April 25, 1993, or
Executive Order 12934 of October 25,

1994, that has remained blocked
pursuant to Presidential Determination
No. 96—7 of December 27, 1995, are
authorized.

(2) The authorization in paragraph
(a)(1) does not apply to:

(i) Property or interests in property of
diplomatic and/or consular missions of
the former Socialist Federal Republic of
Yugoslavia,

(ii) Property or interests in property
blocked pursuant to this part of those
persons presently subject to sanctions
under either the Federal Republic of
Yugoslavia (Serbia & Montenegro)
Milosevic Regulations set forth at 31
CFR part 587 or the Western Balkans
Transactions Regulations set forth at 31
CFR part 588, or who are otherwise
subject to sanctions under this chapter,
or

(iii) Property or interests in property
of the National Bank of Yugoslavia
blocked pursuant to this part.

(b) As of December 27, 2002, any
person or government is authorized to
seek an attachment, judgment, decree,
lien, or other judicial or legal process
against or with respect to any property
or interests in property subject to the
unblocking authorization set forth in
paragraph (a) of this section. This
section does not authorize any
execution against, final settlement with
respect to, garnishment of, or other
action effecting the transfer of any
property or interests in property subject
to the unblocking authorization set forth
in paragraph (a) of this section prior to
February 25, 2003.

Note to paragraph (b) of § 585.529: Any
person or government seeking judicial or
other legal process under the authority of this
paragraph must comply with the reporting
requirements set forth under 31 CFR 501.605
pertaining to litigation, arbitration and
dispute resolution proceedings.

PART 586—FEDERAL REPUBLIC OF
YUGOSLAVIA (SERBIA &
MONTENEGRO) KOSOVO SANCTIONS
REGULATIONS

3. The authority citation for part 586
continues to read as follows:

Authority: 3 U.S.C. 301; 31 U.S.C. 321(b);
50 U.S.C. 1601-1651, 1701-1706; E.O. 13088,
63 FR 32109, 3 CFR, 98 Comp., p. 191; E.O.
13121, 64 FR 24021, 3 CFR, 99 Comp., p. 176;
E.O. 13192, 66 FR 7379, January 23, 2001.

Subpart E—Licenses, Authorizations,
and Statements of Licensing Policy

4. Section 586.520 is added to subpart
E to read as follows:
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§586.520 Unblocking of previously
blocked property.

(a)(1) Except for such property and
interests in property set forth in
paragraph (a)(2) of this section, as of
February 25, 2003, all transactions that
otherwise would be prohibited by this
part involving property or interests in
property blocked pursuant to Executive
Order 13088 of June 9, 1998, or
Executive Order 13121 of April 30,
1999, that has remained blocked
pursuant to Executive Order 13192 of
January 17, 2001, are authorized.

(2) The authorization in paragraph
(a)(1) does not apply to property or
interests in property blocked pursuant
to this part of those persons presently
subject to sanctions under either the
Federal Republic of Yugoslavia (Serbia
& Montenegro) Milosevic Regulations
set forth at 31 CFR part 587 or the
Western Balkans Transactions
Regulations set forth at 31 CFR part 588,
or who are otherwise subject to
sanctions under this chapter.

(b)(1) As of December 27, 2002, any
person or government is authorized to
seek an attachment, judgment, decree,
lien, or other judicial or legal process
against or with respect to any property
or interests in property subject to the
unblocking authorization set forth in
paragraph (a) of this section. This
section does not authorize any
execution against, final settlement with
respect to, garnishment of, or other
action effecting the transfer of any
property or interests in property subject
to the unblocking authorization set forth
in paragraph (a) of this section prior to
February 25, 2003.

Note to paragraph (b) of § 586.520: Any
person or government seeking judicial or
other legal process under the authority of this
paragraph must comply with the reporting
requirements set forth under 31 CFR 501.605
pertaining to litigation, arbitration and
dispute resolution proceedings.

Dated: December 12, 2002.
R. Richard Newcomb,
Director, Office of Foreign Assets Control.

Approved: December 17, 2002.
Kenneth E. Lawson,

Assistant Secretary (Enforcement),
Department of the Treasury.

[FR Doc. 02-32757 Filed 12-23-02; 4:44 pm]
BILLING CODE 4810-25-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD08-02-042]
RIN 2115-AE47

Drawbridge Operation Regulation;
Mississippi River, Dubuque, IA

AGENCY: Coast Guard, DOT.
ACTION: Temporary rule.

SUMMARY: The Commander, Eighth
Coast Guard District is temporarily
changing the regulation governing the
Ilinois Central Railroad Drawbridge,
Mile 579.9, Upper Mississippi River.
From 12:01 a.m., December 19, 2002,
until 7 a.m., March 1, 2003, the
drawbridge shall open on signal if at
least 24 hours advance notice is given.
This temporary rule is issued to
facilitate annual maintenance and repair
on the bridge.

DATES: This temporary rule is effective
12:01 a.m. on December 19, 2002, to 7
a.m. on March 1, 2003.

ADDRESSES: Documents referred to in
this rule are available for inspection or
copying at room 2.107f in the Robert A.
Young Federal Building at Eighth Coast
Guard District, Bridge Branch, 1222
Spruce Street, St. Louis, MO 63103—
2832, between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is (314)
539-3900, extension 2378. Commander,
Eighth Coast Guard District (obr)
maintains the public docket for this
rulemaking.

FOR FURTHER INFORMATION CONTACT: MTr.
Roger K. Wiebusch, Bridge
Administrator, (314) 539-3900,
extension 2378.

SUPPLEMENTARY INFORMATION:

Good Cause for Not Publishing an
NPRM

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. This rule
is being promulgated without an NPRM
as a matter of public safety. Annual
maintenance on the Illinois Central
Railroad Drawbridge in Dubuque, Iowa
is performed by a roving railroad
maintenance crew whose schedule
difficult to forecast. In order to keep up
with maintenance of all drawbridges in
the area, the maintenance crew must
move quickly from one maintenance job
to the next. Publishing an NPRM and
allowing for the requisite comment

period would severely reduce the repair
time and prevent the maintenance crew
from completing annual maintenance to
the drawbridge. Therefore, the Coast
Guard finds the public safety is better
served by not publishing an NPRM.

Good Cause for Making Rule Effective
in Less Than 30 Days

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons that an
NPRM was not published, the Coast
Guard finds that public safety is better
served by making this rule effective less
than 30 days after its publication.

Background and Purpose

On November 19, 2002, the Canadian
National/Illinois Central Railroad
Company requested a temporary change
to the operation of the Illinois Central
Railroad Drawbridge across the Upper
Mississippi River, Mile 579.9 at
Dubuque, Iowa. Canadian National/
Illinois Central Railroad Company
requested that 24 hours advance notice
be required to open the bridge during
the maintenance period. The
maintenance is necessary to ensure the
continued safe operation of the
drawbridge. Advance notice may be
given by calling the Canadian National/
Illinois Central Dispatcher’s office at
(800) 711-3477 at any time; or Mr. Mike
McDermott, office (319) 236—9238 or
cell phone (319) 269-2102.

The Illinois Central Railroad
Drawbridge navigation span has a
vertical clearance of 19.9 feet above
normal pool in the closed to navigation
position. Navigation on the waterway
consists primarily of commercial tows
and recreational watercraft. Presently,
the draw opens on signal for passage of
river traffic. The Canadian National/
Illinois Central Railroad Company
requested the drawbridge be permitted
to remain closed to navigation from
12:01 a.m., December 19, 2002, until 7
a.m., March 1, 2003 unless 24 hours
advance notice is given to open the
drawbridge. Winter freezing of the
Upper Mississippi River coupled with
the closure of Army Corps of Engineer’s
Lock No. 17 (Mile 437.0 UMR), Lock No.
19 (Mile 364.1 UMR) until 7:30 a.m.
March 1, 2003 and Lock No. 24 (Mile
273.4 UMR) until March 15, 2003 will
reduce any significant navigation
demands for the drawspan opening. The
Illinois Central Railroad Drawbridge,
Mile 579.9, Upper Mississippi River, is
located upstream from Lock 17.
Performing maintenance on the bridge
during the winter, when the number of
vessels likely to be impacted is minimal,
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is preferred to bridge closures restricting
vessel traffic during the commercial
navigation season. This temporary
change to the drawbridge’s operation
has been coordinated with the
commercial waterway operators. No
objections to the proposed temporary
rule were raised.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979).

Because vessel traffic in the area of
Dubuque, Iowa will be greatly reduced
by winter icing of the Upper Mississippi
River and the closure of Locks 17, 19,
and 24, it is expected that this rule will
have minimal effect on economic or
budgetary effects on the local
community.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. The
temporary rule will have a negligible
impact on vessel traffic. The primary
users of the Upper Mississippi River in
Dubuque, Iowa are commercial towboat
operators. The onset of winter
conditions on the Upper Mississippi
River coupled with the closure of Army
Corps of Engineer’s Lock No. 17 (Mile
437.0 UMR), Lock No. 19 (Mile 364.1
UMR) until March 1, 2003, and Lock
No. 24 (Mile 273.4 UMR) until March
15, 2003, will preclude any significant
navigation demands for the drawspan
opening. In order to obtain a bridge
opening, an advance notice of 24-hours
is required. This requirement has been
coordinated with the three local
fleeting-harbor owners, and railroad and
navigation interests, who do not object.

The Coast Guard certifies under 5
U.S.C. 605 (b) that this rule will not
have a significant economic impact on
a substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
can better evaluate its effects on them
and participate in the rulemaking
process. Any individual that qualifies
or, believes he or she qualifies as a small
entity and requires assistance with the
provisions of this rule, may contact Mr.
Roger K. Wiebusch, Bridge
Administrator, Eighth Coast Guard
District, Bridge Branch, at (314) 539—
3900, extension 2378.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule contains no new collection-
of-information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and

Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that under figure 2-1,
paragraph (32)(e), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation.
Promulgation of changes to drawbridge
regulations has been found not to have
significant effect on the human
environment. A “Categorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESSES.
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List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons set out in the
preamble, the Coast Guard amends Part
117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. Sec. 499; 49 CFR 1.46;
33 CFR 1.05-1(g); section 117.255 also issued
under the authority of Public Law 102-587,
106 Stat. 5039.

2. Effective 12:01 a.m., December 19,
2002, through 7:00 a.m., March 1, 2003,
§117.T408 is added to read as follows:

§117.T408 Upper Mississippi River.

Mlinois Central Railroad Drawbridge
Mile 579.9 Upper Mississippi River.
From 12:01 a.m., December 19, 2002
through 7 a.m., March 1, 2003, the
drawspan requires 24 hours advance
notice for bridge operation. Bridge
opening requests must be made 24
hours in advance by calling the
Canadian National/Illinois Central
Dispatcher’s office at (800) 711-3477 at
any time or Mr. Mike McDermott, office
(319) 236-9238 or cell phone (319) 269—
2102.

Dated: December 6, 2002.

Roy J. Casto,

Rear Admiral, Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 02—32724 Filed 12—26-02; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD08-02-043]
RIN 2115-AE47

Drawbridge Operation Regulation;
Mississippi River, Burlington, 1A

AGENCY: Coast Guard, DOT.
ACTION: Temporary rule.

SUMMARY: The Commander, Eighth
Coast Guard District is temporarily
changing the regulation governing the
Burlington Railroad Drawbridge, Mile
403.1, Upper Mississippi River. From
12:01 a.m., December 15, 2002, until 7
a.m., March 15, 2003, the drawbridge
shall open on signal if at least 6 hours
advance notice is given. This temporary
rule is issued to facilitate annual
maintenance and repair on the bridge.

DATES: This temporary rule is effective
12:01 a.m. on December 15, 2002, to 7
a.m. on March 15, 2003.

ADDRESSES: Documents referred to in
this rule are available for inspection or
copying at room 2.107f in the Robert A.
Young Federal Building at Eighth Coast
Guard District, Bridge Branch, 1222
Spruce Street, St. Louis, MO 63103—
2832, between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is (314)
539-3900, extension 2378. Commander,
Eighth Coast Guard District (obr)
maintains the public docket for this
rulemaking.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger K. Wiebusch, Bridge
Administrator, (314) 539-3900,
extension 2378.

SUPPLEMENTARY INFORMATION:

Good Cause for Not Publishing an
NPRM

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. This rule
is being promulgated without an NPRM
as a matter of public safety. Annual
maintenance on the Burlington Railroad
Drawbridge in Burlington, Iowa is
performed by a roving railroad
maintenance crew whose schedule is
difficult to forecast. In order to keep up
with maintenance of all drawbridges in
the area, the maintenance crew must
move quickly from one maintenance job
to the next. Publishing an NPRM and
allowing for the requisite comment
period would severely reduce the repair
time and prevent the maintenance crew
from completing annual maintenance to
the drawbridge. Therefore, the Coast
Guard finds the public safety is better
served by not publishing an NPRM.

Good Cause for Making Rule Effective
in Less Than 30 Days

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons that an
NPRM was not published, the Coast
Guard finds that public safety is better
served by making this rule effective less
than 30 days after its publication.

Background and Purpose

On November 15, 2002, the
Burlington Northern Santa Fe Railway
Company requested a temporary change
to the operation of the Burlington
Railroad Drawbridge across the Upper
Mississippi River, Mile 403.1 at
Burlington, Iowa. Burlington Northern

Santa Fe Railway Company requested
that 6 hours advance notice be required
to open the bridge during the
maintenance period. The maintenance
is necessary to ensure the continued
safe operation of the drawbridge.
Advance notice may be given by calling
Mr. Craig D. Krause, Burlington
Northern Santa Fe Railway Company,
Supervisor of Structures, at (402) 458—
7652 during normal working hours, or
Mr. Joe Hicks, at (319) 394—9431.

The Burlington Railroad Drawbridge
navigation span has a vertical clearance
of 21.5 feet above normal pool in the
closed to navigation position.
Navigation on the waterway consists
primarily of commercial tows and
recreational watercraft. Presently, the
draw opens on signal for passage of
river traffic. The Burlington Northern
Santa Fe Railway Company requested
the drawbridge be permitted to remain
closed to navigation from 12:01 a.m.,
December 15, 2002, until 7 a.m., March
15, 2003 unless 6 hours advance notice
is given to open the drawbridge to allow
time to make repairs. The Burlington
Railroad Drawbridge, Mile 403.1, Upper
Mississippi River, is located upstream
from Lock 19. Winter freezing of the
Upper Mississippi River coupled with
the closure of Army Corps of Engineer’s
Lock No. 17 (Mile 437.0 UMR), Lock No.
19 (Mile 364.1 UMR) until 7:30 a.m.
March 1, 2003 and Lock No. 24 (Mile
273.4 UMR) until March 15, 2003 will
reduce any significant navigation
demands for the drawspan opening.
Performing maintenance on the bridge
during the winter when the number of
vessels likely to be impacted is minimal
is preferred to restricting vessel traffic
during the commercial navigation
season. This temporary change to the
drawbridge’s operation has been
coordinated with the commercial
waterway operators. No objections to
the proposed temporary rule were
raised.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979).

Because vessel traffic in the area of
Burlington, Iowa will be greatly reduced
by winter icing of the Upper Mississippi
River and the closure of Locks 17, 19,
and 24 it is expected that this rule will
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have minimal economic or budgetary
effects on the local community.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

The temporary rule will have a
negligible impact on vessel traffic. The
primary users of the Upper Mississippi
River in Burlington, Iowa are
commercial towboat operators. The
onset of winter conditions on the Upper
Mississippi River coupled with the
closure of Army Corps of Engineer’s
Lock No. 17 (Mile 437.0 UMR), Lock No.
19 (Mile 364.1 UMR) until March 1,
2003 and Lock No. 24 (Mile 273.4 UMR)
until March 15, 2003 will preclude any
significant navigation demands for the
drawspan opening. In order to obtain a
bridge opening, an advance notice of 6
hours is required. This requirement has
been coordinated with the local fleeting-
harbor owners, the railroad, and
navigation interests in the area.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
can better evaluate its effects on them
and participate in the rulemaking
process. Any individual that qualifies
or, believes he or she qualifies as a small
entity and requires assistance with the
provisions of this rule, may contact Mr.
Roger K. Wiebusch, Bridge
Administrator, Eighth Coast Guard
District, Bridge Branch, at (314) 539-
3900, extension 2378.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions

annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule contains no new collection-
of-information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,

because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that under figure 2—1,
paragraph (32)(e), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation.
Promulgation of changes to drawbridge
regulations has been found not to have
significant effect on the human
environment. A “Categorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons set out in the
preamble, the Coast Guard amends Part
117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. Sec. 499; 49 CFR 1.46;
33 CFR 1.05-1(g); section 117.255 also issued
under the authority of Public Law 102-587,
106 Stat. 5039.

2. Effective 12:01 a.m., December 15,
2002, through 7 a.m., March 15, 2003,
§117.7408 is temporarily added to read
as follows:

§117.T408 Upper Mississippi River.

Burlington Railroad Drawbridge, Mile
403.1, Upper Mississippi River. From
12:01 a.m., December 15, 2002 through
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7 a.m., March 15, 2003, the drawspan
requires 6 hours advance notice for
bridge operation. Bridge opening
requests must be made 6 hours in
advance by calling Mr. Craig D. Krause,
Burlington Northern Santa Fe Railway
Company, Supervisor of Structures, at
(402) 458-7652 during normal working
hours, or Mr. Joe Hicks at (319) 394—
9431.

Dated: December 13, 2002.

Roy J. Casto,

Rear Admiral, Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 02—-32723 Filed 12—26—02; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF EDUCATION
34 CFR Parts 700, 701, and 702

Removal of Regulations

AGENCY: Institute of Education Sciences,
Department of Education.
ACTION: Final regulations.

SUMMARY: The Secretary amends the
Code of Federal Regulations to remove
obsolete regulations. As a result of
enactment of the Education Sciences
Reform Act of 2002, these regulations
are no longer needed. The Secretary
therefore takes this action to remove the
regulations.

DATES: Parts 700, 701, and 702 are
removed effective December 27, 2002.
FOR FURTHER INFORMATION CONTACT.:
Elizabeth Payer, U.S. Department of
Education, 555 New Jersey Avenue,
NW., room 502e, Washington, DC
20208. Telephone: (202) 219-1310.

If you use a telecommunications
device for the deaf (TDD), you may call
the Federal Information Relay Service
(FIRS) at 1-800-877—-8339.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the contact person listed
under FOR FURTHER INFORMATION
CONTACT.

SUPPLMENTARY INFORMATION: As a result
of enactment of the Education Sciences
Reform Act of 2002, Title I of Public
Law 107-279, enacted November 5,
2002, the regulations at 34 CFR parts
700, 701, and 702 are removed because
they are no longer necessary. The
removal of these regulations does not
alter the obligations of current
recipients of Federal funds. The
regulations in effect when a grant or
other agreement is made govern that
grant or agreement, unless otherwise
specifically provided.

The regulations removed are:

(1) Standards for the Conduct and
Evaluation of Activities Carried Out by
the Office of Educational Research and
Improvement (OERI)—Evaluation of
Applications for Grants and Cooperative
Agreements and Proposals for Contracts
(34 CFR part 700);

(2) Standards for Conduct and
Evaluation of Activities Carried Out by
the Office of Educational Research and
Improvement (OERI)—Designation of
Exemplary and Promising Programs (34
CFR part 701); and

(3) Standards for the Conduct and
Evaluation of Activities Carried Out by
the Office of Educational Research and
Improvement (OERI)—Evaluation of the
Performance of Recipients of Grants,
Cooperative Agreements, and Contracts
(34 CFR part 702).

Waiver of Proposed Rulemaking

In accordance with the
Administrative Procedure Act (5 U.S.C.
553), it is the practice of the Secretary
to offer interested parties the
opportunity to comment on proposed
regulations. However, this document
merely removes obsolete regulations
from the Code of Federal Regulations.
Removal of the regulations does not
establish or affect substantive policy.
Therefore, the Secretary has determined
pursuant to 5 U.S.C. 553(b)(B), that
public comment is unnecessary and
contrary to the public interest.

Paperwork Reduction Act of 1995

These regulations do not contain any
information collection requirements.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: http://www.ed.gov/
legislation/FedRegister

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.access.gpo.gov/nara/
index.html

(Catalog of Federal Domestic Assistance
number does not apply.)

List of Subjects

34 CFR Part 700

Education, Educational research,
Elementary and secondary education,
Government contracts, Grant
programs—education, Libraries,
Reporting and recordkeeping
requirements.

34 CFR Part 701
Education, Educational research,

Reporting and recordkeeping
requirements.

34 CFR Part 702

Education, Educational research,
Reporting and recordkeeping
requirements.

Dated: December 23, 2002.
Grover J. Whitehurst,
Director, Institute of Education Sciences.

PARTS 700, 701, AND 702—
[REMOVED]

For the reasons stated in the
preamble, under the authority at 20
U.S.C. 1221e-3 and 20 U.S.C. 9501 et
seq., the Secretary amends Title 34 of
the Code of Federal Regulations by
removing parts 700, 701, and 702.

[FR Doc. 02-32716 Filed 12-26-02; 8:45 am]|
BILLING CODE 4000-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AK98

Extension of the Presumptive Period
for Compensation for Gulf War
Veterans’ Undiagnosed llinesses

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document affirms an
amendment to the Department of
Veterans Affairs (VA) adjudication
regulations regarding compensation for
disabilities resulting from undiagnosed
illnesses suffered by Persian Gulf War
veterans. The amendment extends the
period within which such disabilities
must become manifest to a compensable
degree in order for entitlement for
compensation to be established. The
amendment ensures that veterans with
compensable disabilities due to
undiagnosed illnesses that may be
related to active service in the
Southwest Asia theater of operations
during the Persian Gulf War may qualify
for benefits.

DATES: Effective Date: December 27,
2002.



78980

Federal Register/Vol. 67, No. 249/Friday, December 27, 2002/Rules and Regulations

FOR FURTHER INFORMATION CONTACT: ]ohn
Bisset, Jr., Regulations Staff,
Compensation and Pension Service,
Veterans Benefits Administration, 810
Vermont Avenue, NW., Washington, DC
20420, telephone (202) 273-7213.
SUPPLEMENTARY INFORMATION:
Regulations to establish the framework
necessary for the Secretary to pay
compensation under the authority
granted by the ‘“Persian Gulf War
Veterans’ Benefits Act of 1994,” title I
of Public Law 103-446, are set forth in
38 CFR 3.117. Under these regulations,
VA may pay compensation for disability
resulting from an undiagnosed illness
becoming manifest to a compensable
degree in a Persian Gulf War veteran
within a specified presumptive period.
An interim final rule extending the
presumptive period through December
31, 2006, was published on November 9,
2001 (66 FR 56614—615).

We provided a 60-day comment
period that ended January 8, 2002. We
received no comments. Based on the
rationale set forth in the interim final
rule we now affirm as a final rule the
extension of the presumptive period
made by the interim final rule.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3520).

Administrative Procedure Act

This document affirms without any
changes an amendment made by an
interim final rule that is already in
effect. Accordingly, we have concluded
under 5 U.S.C. 553 that there is good
cause for dispensing with a delayed
effective date based on the conclusion
that such procedure is impracticable,
unnecessary, and contrary to the public
interest.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any given year.
This final rule would have no
consequential effect on State, local, or
tribal governments, nor will it impose
costs on the private sector.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility Act

(RFA), 5 U.S.C. 601-612. Only VA
beneficiaries could be directly affected.
Therefore, pursuant to 5 U.S.C. 605(b),
this final rule is exempt from the initial
and final regulatory flexibility analysis
requirements of sections 603 and 604.

Executive Order 12866

This final rule has been reviewed by
OMB under Executive Order 12866.

The Catalog of Federal Domestic
Assistance program numbers are 64.109 and
64.110.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Health care,
Individuals with disabilities, Pensions,
Veterans, Vietnam.

Approved: October 24, 2002.

Anthony J. Principi,
Secretary of Veterans Affairs.

PART 3—ADJUDICATION

Accordingly, the interim rule
amending 38 CFR part 3 which was
published at 66 FR 56614 on November
9, 2001, is adopted as a final rule
without change.

[FR Doc. 02-32625 Filed 12—26-02; 8:45 am)]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[NC 102-200304(a); FRL-7425-2]

Approval and Promulgation of
Implementation Plans North Carolina:
Approval of Revisions to
Miscellaneous Regulations Within the
North Carolina State Implementation
Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: On August 7, 2002, the North
Carolina Department of Environment
and Natural Resources submitted
revisions to the North Carolina State
Implementation Plan (SIP). North
Carolina is adopting rule 15A NCAC 2D
.0542, Control of Particulate Emissions
from Cotton Ginning Operations. In
addition, North Carolina is amending
rules 15A NCAC 2D .0504, Particulates
from Wood Burning Indirect Heat
Exchangers, .0927, Bulk Gasoline
Terminals, .0932, Gasoline Truck Tanks
and Vapor Collection Systems and 15A
NCAC 2Q) .0102, Activities Exempt
From Permitting Requirements and
.0104, Where to Obtain and File Permit

Applications. The EPA is approving
these revisions.

DATES: This direct final rule is effective
February 25, 2003 without further
notice, unless EPA receives adverse
comment by January 27, 2003. If adverse
comment is received, EPA will publish
a timely withdrawal of the direct final
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: All comments should be
addressed to: Randy Terry at the EPA,
Region 4 Air Planning Branch, 61
Forsyth Street, SW, Atlanta, Georgia
30303-8960.

Copies of the State submittal(s) are
available at the following addresses for
inspection during normal business
hours:

Environmental Protection Agency,
Region 4, Air Planning Branch, 61
Forsyth Street, SW, Atlanta, Georgia
30303—-8960. Randy Terry, 404/562—
9032.

North Carolina Department of
Environment, Health, and Natural
Resources, 512 North Salisbury Street,
Raleigh, North Carolina 27604.

FOR FURTHER INFORMATION CONTACT:
Randy B. Terry, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, Region 4, U.S.
Environmental Protection Agency, 61
Forsyth Street, SW, Atlanta, Georgia
30303-8960. The telephone number is
(404) 562-9032. Mr. Terry can also be
reached via electronic mail at
terry.randy@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

On August 7, 2002, the North Carolina
Department of Environment and Natural
Resources submitted revisions to the
North Carolina SIP. These revisions
involve the adoption of rule 15A NCAC
2D .0542, Control of Particulate
Emissions from Cotton Ginning
Operations, the amending of multiple
rules within Section 15A NCAC 2D
.0900 Volatile Organic Compounds, and
several other miscellaneous revisions.
An analysis of each of the major
revisions submitted is listed below.

II. Analysis of State’s Submittal
15A NCAC 2D

.0504 Particulates From Wood Burning
Indirect Heat Exchangers

This rule has been amended to correct
the reference to paragraph (d) of this
rule to paragraph (f).
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.0542 Control of Particulate Emissions
from Cotton Ginning Operations

This rule has been adopted to
establish particulate control
requirements specific to cotton ginning
operations. The rule applies to all cotton
gins and requires one or more 1D-3D
cyclones or an equivalent device to
achieve 95 percent efficiency on all high
pressure exhausts and lint cleaning
exhausts, and one or more 2D-2D
cyclones or an equivalent device to
achieve 90 percent efficiency on all
remaining low pressure exhausts. Small
gins that do not already have control
devices on lint cleaners and battery
condensers are not required to install
controls on them. The rule also requires:

* Raincaps to be removed,

* Sp;an inspection and maintenance
schedule,

* A three-sided enclosure or a wet
suppression system at the trash cyclone
dump area, trash stacker/composting,

* Daily cleaning of lint from non-
storage areas of the gin yard,

* Cleaning of lint and debris from
paved areas,

* Dust suppression and speed limits
in unpaved areas,

» Covering of trucks transporting
trash material,

* Removal of overspill from trucks,
and

* Daily cleaning of the trash hopper
dump area.

In addition, the rule requires a
baseline study of the air flow system to
ensure air flows are within design range
for the collection device and monitoring
devices for pressure, flow rate, and
other operating conditions to ensure
proper operation an maintenance of the
control devices. The owner or operator
is also required to take and record
monthly static pressure readings,
conduct daily inspections of the system
and record problems and corrective
actions in a logbook, and at the
conclusion of the season conduct an
inspection to identify all maintenance
activities and repairs needed prior to the
next season. The rule also requires the
owner to keep records of parameters
established in the baseline study,
monthly static pressure checks,
observations of daily inspections and
corrective actions. Gin owners or
operators are also required to submit an
annual report of the number of bales of
cotton produced during the previous
ginning season and a schedule of repair
and maintenance to be conducted prior
to the start of the next season. The rule
also contains provisions for request and
approval of alternative control
measures.

.0927 Bulk Gasoline Terminals and
.0932 Gasoline Truck Tanks and Vapor
Collection Systems

These rules have been amended to
require the owner or operator of the
truck tank to file a copy of its most
recent leak tightness certification test
with bulk gasoline terminals where the
tank is loaded. The amendments also
require bulk gasoline terminals to keep
on file a copy of the leak tight
certification for each truck tank that
they load.

15A NCAC 2Q

.0102 Activities Exempt From
Permitting Requirements

This rule is being amended to add
language that allows the Director, if he
finds that an activity exempted under
paragraph (b) of this rule is in violation
of or has violated a rule in 15A NCAC
2D., to revoke the permit exemption for
that activity and require that activity to
be permitted under this Subchapter.

.0104 Where to Obtain and File Permit
Applications

This rule is being amended to correct
the address for the North Carolina
Division of Air Quality.

III. Final Action

EPA is approving the aforementioned
changes to the SIP because the revisions
are consistent with Clean Air Act and
EPA regulatory requirements. The EPA
is publishing this rule without prior
proposal because the Agency views this
as a noncontroversial submittal and
anticipates no adverse comments.
However, in the proposed rules section
of this Federal Register publication,
EPA is publishing a separate document
that will serve as the proposal to
approve the SIP revision should adverse
comments be filed. This rule will be
effective February 25, 2003 without
further notice unless the Agency
receives adverse comments by January
27, 2003.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on February
25, 2003 and no further action will be
taken on the proposed rule. Please note
that if we receive adverse comment on
an amendment, paragraph, or section of

this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

IV. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,



78982

Federal Register/Vol. 67, No. 249/Friday, December 27, 2002/Rules and Regulations

provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a

report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 25,
2003. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,

Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements.

Dated: October 31, 2002.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

PART 52—[AMENDED]

1. The authority for citation for part
52 continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart II—North Carolina

2.In §52.1770(c), Table 1 is amended
to read as follows:

a. Under subchapter 2D, section
.0500, by adding a new entry .0542, and
revising entry .0504;

b. Under subchapter 2D, section
.0900, by revising entries .0927 and
.0932; and

c. Under subchapter 2Q), section
.0100, by revising entries .0102 and
.0104.

§52.1770 Identification of plan.
* * * * *
(c) * % %

TABLE 1—EPA APPROVED NORTH CAROLINA REGULATIONS

State effective

EPA approval

State citation Title/subject date date Comments
Subchapter 2D .....ccceeveiiiiiieiieee e Air Pollution Control Requirements
* * * * * * *
Section .0500 ......ccocieiiiiiieene e Emissions Control Standards
* * * * * * *
Sect. .0504 ..o Particulates From Wood Burning Indirect 7/01/02 12/27/02
Heat Exchangers.
* * * * * * *
Sect. .0542 ..o Control of Particulate Emissions From 07/01/02 12/27/02
Cotton Ginning Operations.
* * * * * * *
Section .0900 ......cocceeeiiiiieieee e Volatile Organic Compounds
* * * * * * *
Sect. L0927 .o Bulk Gasoline Terminals .........cc.cccocevenunene 07/01/02 12/27/02
* * * * * * *
Sect. .0932 ..o Gasoline Truck Tanks and Vapor Collec- 07/01/02 12/27/02
tion Systems.
* * * * * * *
Subchapter 2Q .....ooovveiviie e Air Quality Permits
Section .0100 ......coceveiiiiiiienee e General Provisions
* * * * * * *
Sect. .0102 ..oooiiiieiiieee e Activities Exempt From Permitting Re- 07/01/02 12/27/02
quirements.
* * * * * * *
Sect. .0104 ..o Where to Obtain and File Permit Applica- 07/01/02 12/27/02

tions.
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[FR Doc. 02—-32137 Filed 12—26—02; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[NC-93; NC-101-200122a; FRL—7402-6]

Approval and Promulgation of
Implementation Plans North Carolina:
Approval of Revisions to North
Carolina State Implementation Plan:
Transportation Conformity Rule and
Interagency Memorandum of
Agreements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is approving a
revision to the North Carolina State
Implementation Plan (SIP) with the
exception of one state regulation
pertaining to triggers. The revision
contains the transportation conformity
rule pursuant to the Clean Air Act as
amended in 1990 (Act) and seven
memoranda of agreements that establish
procedures for consultation as part of
the transportation conformity
provisions. The transportation
conformity rule assures that projected
emissions from transportation plans,
improvement programs and projects in
air quality nonattainment or
maintenance areas stay within the motor
vehicle emissions ceiling contained in
the SIP. The transportation conformity
SIP revision enables the State to
implement and enforce the Federal
transportation conformity requirements
at the state level per regulations for
conformity to State or Federal
Implementation Plans of Transportation
Plans, Programs, and Projects
Developed, funded or Approved Under
Title 23 U.S.C. of the Federal Transit
Laws. This EPA approval action
streamlines the conformity process to
allow direct consultation among
agencies at the local level. This final
approval action is limited to
requirements for Transportation
Conformity. Rationale for approving this
SIP revision is provided in the

SUPPLEMENTAL INFORMATION section of
this action.

DATES: This direct final rule is effective
on February 25, 2003, without further
notice, unless EPA receives adverse
comment before January 27, 2003. If
adverse comments are received, EPA
will publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that this rule will
not take effect.

ADDRESSES: All comments should be
addressed to: Kelly Sheckler at the EPA,
Region 4 Air Planning Branch, 61
Forsyth Street, SW., Atlanta, Georgia
30303-8960.

Copies of the State submittal(s) are
available at the following addresses for
inspection during normal business
hours:

Environmental Protection Agency,
Region 4, Air Planning Branch, 61
Forsyth Street, SW., Atlanta, Georgia
30303-8960. Kelly Sheckler, 404/562—
9042.

North Carolina Department of
Environment and Natural Resources,
2728 Capital Boulevard, Raleigh, North
Carolina 27604.

FOR FURTHER INFORMATION CONTACT.
Kelly Sheckler at 404/562-9042, e-mail:
Sheckler.Kelly@epa.gov.

SUPPLEMENTARY INFORMATION: Outlined

below are the contents of this document:

I. Background

A. What Is a SIP?

B. What Is the Federal Approval Process
for a SIP?

C. What Is Transportation Conformity?

D. Why Must the State Submit a
Transportation Conformity SIP?

E. How Does Transportation Conformity
Work?

II. Approval of the State Transportation
Conformity Rule

A. What Did the State Submit?

B. What Is EPA Approving Today and
Why?

C. How Did the State Satisfy the
Interagency Consultation Process (40
CFR 93.105)?

III. Final Action
IV. Administrative Requirements

I. Background
A. What Is a SIP?

The states, under section 110 of the
Act, must develop air pollution
regulations and control strategies to
ensure that state air quality meets

National Ambient Air Quality Standards
(NAAQS) established by EPA. The Act,
under section 109, established these
NAAQS which currently address six
criteria pollutants. These pollutants are:
Carbon monoxide, nitrogen dioxide,
ozone, lead, particulate matter, and
sulfur dioxide.

Each state must send these regulations
and control strategies to EPA for
approval and incorporation into the
Federally enforceable SIP, which
protects air quality and contains
emission control plans for NAAQS
nonattainment area. These SIPs can be
extensive, containing state regulations
or other enforceable documents and
supporting information such as
emission inventories, monitoring
networks, and modeling
demonstrations.

B. What Is the Federal Approval Process
for a SIP?

The states must formally adopt the
regulations and control strategies
consistent with state and Federal laws
for incorporating the state regulations
into the Federally enforceable SIP. This
process generally includes a public
notice, public comment period, public
hearing, and a formal adoption by a
state-authorized rulemaking body.

Once a state rule, regulation, or
control strategy is adopted, the state will
send these provisions to EPA for
inclusion in the Federally enforceable
SIP. EPA must then determine the
appropriate Federal action, provide
public notice, and request additional
public comment on the action. The
possible Federal actions include:
Approval, disapproval, conditional
approval and limited approval/
disapproval. If adverse comments are
received, EPA must consider and
address the comments before taking
final action.

EPA incorporates state regulations
and supporting information (sent under
section 110 of the Act) into the
Federally approved SIP through the
approval action. EPA maintains records
of all such SIP actions in the CFR at
Title 40, Part 52, entitled “Approval and
Promulgation of Implementation Plans.”
The EPA does not reproduce the text of
the Federally approved state regulations
in the CFR. They are “incorporated by
reference,” which means that the
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specific state regulation is cited in the
CFR and is considered a part of the CFR
the same as if the text were fully printed
in the CFR.

C. What Is Transportation Conformity?

Conformity first appeared as a
requirement in the Act’s 1977
amendments (Public Law 95-95).
Although the Act did not define
conformity, it stated that no Federal
department could engage in, support in
any way or provide financial assistance
for, license or permit, or approve any
activity which did not conform to a SIP
which has been approved or
promulgated.

The 1990 Amendments to the Act
expanded the scope and content of the
conformity concept by defining
conformity to a SIP. Section 176(c) of
the Act defines conformity as
conformity to the SIP’s purpose of
eliminating or reducing the severity and
number of violations of the NAAQS and
achieving expeditious attainment of
such standards. Also, the Act states
“that no Federal activity will: (1) cause
or contribute to any new violation of
any standard in any area, (2) increase
the frequency or severity of any existing
violation of any standard in any area, or
(3) delay timely attainment of any
standard or any required interim
emission reductions or other milestones
in any area.” The requirements of
section 176(c) of the Clean Air Act
apply to all departments, agencies and
instrumentalities of the Federal
government. Transportation conformity
refers only to the conformity of
transportation plans, programs and
projects that are funded or approved
under title 23 U.S.C. or the Federal
Transit Act (49 U.S.C. Chapter 53).

D. Why Must the State Submit a
Transportation Conformity SIP?

A transportation conformity SIP is a
plan which contains criteria and
procedures for the Department of
Transportation (DOT), Metropolitan
Planning Organizations (MPOs), and
other state or local agencies to assess the
conformity of transportation plans,
programs and projects to ensure that
they do not cause or contribute to new
violations of a NAAQS in the area
substantially affected by the project,
increase the frequency or severity of
existing violations of a standard in such
area or delay timely attainment. 40 CFR
51.390, subpart T requires states to
submit a SIP that establishes criteria for
conformity to EPA. 40 CFR Part 93,
subpart A, provides the criteria the SIP
must meet to satisfy 40 CFR 51.390.

EPA was required to issue criteria and
procedures for determining conformity

of transportation plans, programs, and
projects to a SIP by section 176(c) of the
Act. The Act also required the
procedure to include a requirement that
each state submit a revision to its SIP
including conformity criteria and
procedures. EPA published the first
transportation conformity rule in the
November 24, 1993, Federal Register
(FR), and it was codified at 40 CFR part
51, subpart T and 40 CFR part 93,
subpart A. The transportation
conformity rule required the states to
adopt and submit a transportation
conformity SIP revision to the
appropriate EPA Regional Office by
November 25, 1994. The State of North
Carolina submitted a transportation
conformity SIP to the EPA Region 4 on
November 15, 1994. EPA did not take
action on this SIP because the Agency
was in the process of revising the
transportation conformity requirements.
EPA revised the transportation
conformity rule on August 7, 1995 (60
FR 40098), November 14, 1995 (60 FR
57179), and August 15, 1997 (62 FR
43780), and codified the revisions under
40 CFR part 51, subpart T and 40 CFR
part 93, subpart A—Conformity to State
or Federal Implementation Plans of
Transportation Plans, Programs, and
Projects Developed, Funded or
Approved Under Title 23 U.S.C. of the
Federal Transit Laws (62 FR 43780).
EPA’s action of August 15, 1997,
required the states to change their rules
and submit a SIP revision to EPA by
August 15, 1998.

States may choose to develop in place
of regulations, a memorandum of
agreement (MOA) which establishes the
roles and procedures for transportation
conformity. The MOA includes the
detailed consultation procedures
developed for that particular area. The
MOAs are enforceable through the
signature of all the transportation and
air quality agencies, including the
Federal Highway Administration,
Federal Transit Administration and the
Environmental Protection Agency.

E. How Does Transportation Conformity
Work?

The Federal or state transportation
conformity rule applies to all NAAQS
nonattainment and maintenance areas
in the state. The Metropolitan Planning
Organizations (MPO), the State
Department of Transportation (DOT) (in
absence of a MPQO), State and local Air
Quality Agencies , U.S. Environmental
Protection Agency and U.S. Department
of Transportation (USDOT) are involved
in the process of making conformity
determinations. Conformity
determinations are made on programs
and plans such as transportation

improvement programs (TIP),
transportation plans, and projects. The
MPOs calculate the projected emissions
that will result from implementation of
the transportation plans and programs
and compare those calculated emissions
to the motor vehicle emissions budget
established in the SIP. The calculated
emissions must be equal to or smaller
than the Federally approved motor
vehicle emissions budget in order for
USDOT to make a positive conformity
determination with respect to the SIP.

II. Approval of the State Transportation
Conformity Rule

A. What Did the State Submit?

The State of North Carolina chose to
address the transportation conformity
SIP requirements using a combination of
rules and MOAs. All portions of the
conformity rule, with the exception of
40 CFR 93.105, were developed as a
state rule, applicable to all areas subject
to conformity in the state. For the
consultation procedures in 40 CFR
93.105, the state chose to develop a
MOA for each individual
nonattainment/maintenance area. On
April 13, 1998, the State of North
Carolina, through the Department of
Environment and Natural Resources
(DENR), submitted the rules for
transportation conformity. The
consultation procedures for individual
MOAs were not included with this
submittal. The Environmental
Management Commission (EMC) of
North Carolina amended North Carolina
Air Quality rules to adopt revisions to
15A NCAC 2D .2000, Transportation
Conformity. [Authority G.S. 150B—
21.19]. DENR gave notice of rule-making
proceedings to the public on April 15,
1998, Notice of text on August 3, 1998
and hearing on August 20, 1998. The
agency adopted the revisions on October
10, 1998, effective on April 1, 1999.
MOAs for Greensboro, High Point,
Durham, Raleigh (CAMPO), Durham-
Chapel Hill (DCHC), and Winston-Salem
were signed by all parties and submitted
to EPA for approval into the SIP on July
19, 2002. To fully meet the requirements
of the Transportation Conformity Rule,
the Mecklenburg-Union interagency
consultation agreement will need to be
submitted as a revision to the SIP. A
separate action to approve that MOA
will be taken once the state submits it
to EPA.

B. What Is EPA Approving Today and
Why?

EPA is approving the North Carolina
transportation conformity rule
submitted to the EPA Region office on
April 13, 1999 by the Director of the



Federal Register/Vol. 67, No. 249/Friday, December 27, 2002/Rules and Regulations

78985

North Carolina DENR. One exception is
the approval of state regulation .2003,
which is the only portion of the state
rule that will not be approved in today’s
action. State regulation .2003 requires
compliance with 40 CFR 93.104 of the
conformity rule. The state adopted this
provision prior to EPA’s rulemaking
change to 40 CFR 93.104(e). The August
2002, rulemaking changes the starting
point for eighteen month clocks that are
currently running for areas with initial
SIP submissions, so that these areas are
given the full eighteen months after
EPA’s adequacy finding to determine
conformity to their SIPs. In other words,
in areas where a SIP has been submitted
and EPA is currently reviewing it for
adequacy, the eighteen-month clock
required by 40 CFR 93.104(e) (2) will
now not start until the effective date of
our adequacy finding. For areas that
have submitted initial SIPs that EPA has
already found adequate and to which
conformity has not yet been determined,
the August rule restarts the eighteen-
month clock from the effective date of
EPA’s positive adequacy finding. For
more information on the eighteen-
month conformity requirement for
initial SIP submissions see the August 6,
2002 final rule (67 FR 50808).

EPA has evaluated this SIP revision
and the seven MOA'’s and has
determined that the SIP requirements of
the Federal transportation conformity
rule as described in 40 CFR part 51,
subpart T and 40 CFR part 93, subpart
A have been met. The North Carolina
DENR has satisfied participation and
comprehensive interagency consultation
requirements due to the adoption of the
SIP and MOAs at the local level.
Therefore, EPA is approving this
revision to the North Carolina SIP.

C. How Did the State Satisfy the
Interagency Consultation Process (40
CFR 93.105)?

EPA’s rule requires the states to
develop their own processes and
procedures for interagency consultation
among the Federal, state, and local
agencies and resolution of conflicts,
meeting the criteria in 40 CFR 93.105.
The SIP revision must include the
process and procedures to be followed
by the MPO, State DOT, Federal
Highway Administration (FHWA),
Federal Transit Administration (FTA),
the state and local air quality agencies
and EPA before making conformity
determinations. The transportation
conformity SIP revision must include
processes and procedures for the state
and local air quality agencies and EPA
to coordinate the development of
applicable SIPS with MPOs, states
DOTs, FHWA and FTA.

The State of North Carolina developed
its consultation rule based on the
elements contained in 40 CFR 93.105,
and included it in the MOAs. As a first
step, the State worked with each of the
MPOs through existing monthly
statewide interagency committee
meetings. The interagency committee
includes representatives from the state
air quality agency-DENR, NCDOT,
FHWA-NC Division, FTA-Region 4,
EPA Region 4, Capital Area MPO,
Mecklenburg-Union MPO, Greensboro
MPO, Gaston MPO, Winston-Salem
MPO, Durham MPO, High Point MPO,
and the Mecklenburg County
Department of Environmental
Protection. The interagency committee
met regularly and drafted the
consultation rules considering elements
in 40 CFR 93.105, and integrated the
local transportation planning and local
and state SIP processing procedures and
processes into the consultation MOAs
for each nonattainment/maintenance
area. The consultation process
developed in these MOAs are unique to
the State of North Carolina. The MOA’s
are enforceable against the parties by
their signed consent in the MOA.

I1I. Final Action

EPA is approving the aforementioned
changes to the SIP, with one exception
o section .2003 which requires the state
comply with outdated conformity rule
trigger provisions. Because the state
adopted this regulation prior to EPA’s
rulemaking amending 40 CFR 93.104(e),
this action approves state regulation
.2003 with the exception of its reference
to 40 CFR 93.104(e). All other revisions
are consistent with Clean Air Act and
EPA regulatory requirements. In
addition, EPA is approving the
aforementioned seven MOA’s.

The EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective February 25, 2003
without further notice unless the
Agency receives adverse comments by
January 27, 2003.

Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on February
25, 2003 and no further action will be
taken on the proposed rule.

IV. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
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and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 ef seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,

generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. section 804(2).
Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 25,
2003. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements.

Dated: October 21, 2002.

A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

40 CFR Part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority for citation for part
52 continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart II—North Carolina

2. Section 52.1770 is amended:

a. In paragraph (c), Table 1 is
amended under subchapter 2D by
adding in numerical order a new section
.2000 Transportation Conformity”.

b. By adding and reserving paragraph
(d).
c. By adding a new paragraph (e).
The additions read as follows:

§52.1770 Identification of plan.
* * * * *
(C) * x %

TABLE 1.—EPA APPROVED NORTH CAROLINA REGULATIONS

State effective

EPA approval

State citation Title/subject date date Comments
Subchapter 2D .............. Air Pollution Control Requirements
* * * * * * *
Section .2000 Transportation Conformity

Sect. . Purpose, Scope and Applicability .............c.c..e.... 04/01/99 12/27/02

Sect. . Definitions ......ccccocviiiiiiiici 04/01/99 12/27102

Sect. . Transportation Conformity Determination 04/01/99 12/27/02 Except for the incorporation by
reference of 40 CFR 93.104(e)
of the Transportation Con-
formity Rule.

Sect. .2004 ......ccccoeieenne Determining transportation Related Emissions .. 04/01/99 12/27/02

Sect. .2005 ......ccceeeeinnn Memorandum of Agreement ...........cccoeeveeeenneenn. 04/01/99 12/27/02

* * * * *

(d) [Reserved]

(e) EPA Approved North Carolina Non-regulatory Provisions.

EPA APPROVED NORTH CAROLINA NON-REGULATORY PROVISIONS

Provision StatedceaI;feezct|ve EPA daaptre)roval Federal Register citation
Capital Area, North Carolina Interagency Transportation Conformity 1/01/02 12/27/02 | [insert FR page citation from
Memorandum of Agreement. publication date]
Durham-Chapel Hill Interagency Transportation Conformity Memorandum 1/01/02 12/27/02 | [insert FR page citation from
of Agreement. publication date]
Winston-Salem Interagency Transportation Conformity Memorandum of 1/01/02 12/27/02 | [insert FR page citation from
Agreement. publication date]
High Point Interagency Transportation Conformity Memorandum of Agree- 1/01/02 12/27/02 | [insert FR page citation from
ment. publication date]
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EPA APPROVED NORTH CAROLINA NON-REGULATORY PROVISIONS—Continued

State effective

EPA approval

Provision date date Federal Register citation
Greensboro Interagency Transportation Conformity Memorandum of 1/01/02 12/27/02 | [insert FR page citation from
Agreement. publication date]
Gaston, North Carolina Interagency Transportation Conformity Memo- 1/01/02 12/27/02 | [insert FR page citation from

randum of Agreement.

publication date]

[FR Doc. 02—32549 Filed 12—26—02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[NC-94;100-200305; FRL-7429-7]
Approval and Promulgation of
Implementation Plans: North Carolina:

Nitrogen Oxides Budget and
Allowance Trading Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of North
Carolina, through the North Carolina
Department of Environmental and
Natural Resources (NCDENR), on
September 18, 2001. This revision was
submitted in response to the EPA’s
regulation entitled, “Finding of
Significant Contribution and
Rulemaking for Certain States in the
Ozone Transport Assessment Group
Region for Purposes of Reducing
Regional Transport of Ozone,”
otherwise known as the NOx SIP Call.
This revision establishes and requires a
nitrogen oxides (NOx) allowance trading
program for large electric generating and
industrial units; and reductions from
internal combustion engines beginning
in 2004. On December 26, 2000, EPA
determined that North Carolina had
failed to submit a SIP in response to the
NOx SIP Call, thus starting a 18 month
clock for the mandatory imposition of
sanctions and the obligation for EPA to
promulgate a Federal Implementation
Plan (FIP) within 24 months. On
September 18, 2001, North Carolina
submitted a NOx SIP that was
automatically deemed complete on
March 18, 2002, stopping the sanctions
clock. Through this Federal Register
notice, both the sanctions clock and
EPA’s FIP obligation are terminated.
Separately, a vehicle inspection and
maintenance program (I/M) achieving
NOx reductions has been approved. The
NC NOx SIP includes a budget
demonstration and initial source

allocations that demonstrate that North
Carolina will achieve the required NOx
emission reductions in accordance with
the timelines set forth in EPA’s NOx SIP
Call. The intended effect of this SIP
revision is to reduce emissions of NOx
in order to help areas in the Eastern
United States attain the national
ambient air quality standard for ozone.
EPA proposed approval of this rule on
June 24, 2002, (67 FR 42519) and
received no adverse comments.
Therefore, EPA is approving North
Carolina’s NOx reduction and trading
program because it meets the
requirements of the Phase I and Phase
I NOx SIP Call that will significantly
reduce ozone transport in the eastern
United States.

EFFECTIVE DATE: This final rule is
effective on January 27, 2003.

ADDRESSES: All comments should be
addressed to: Randy Terry at the EPA,
Region 4 Air Planning Branch, 61
Forsyth Street, SW., Atlanta, Georgia
30303-8960.

Copies of documents relative to this
action are available at the following
addresses for inspection during normal
business hours:

Environmental Protection Agency,
Region 4, Air Planning Branch, 61
Forsyth Street, SW., Atlanta, Georgia
30303-8960.

North Carolina Department of
Environment and Natural Resources,
512 North Salisbury Street, Raleigh,
North Carolina 27604.

FOR FURTHER INFORMATION CONTACT:

Randy Terry, Regulatory Development

Section, Air Planning Branch, Air,

Pesticides and Toxics Management

Division, Region 4, Environmental

Protection Agency, Atlanta Federal

Center, 61 Forsyth Street, SW., Atlanta,

Georgia 30303-8960. The telephone

number is (404) 562—-9032. Mr. Terry

can also be reached via electronic mail
at terry.randy@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On September 18, 2001, the North
Carolina Department of Environmental
and Natural Resources (NCDENR)
submitted a revision to its SIP to meet
the requirements of the NOx SIP Call.

The revision consisted of the adoption
of a new chapter, NCAC 2D .1400
Nitrogen Oxides Emissions containing
thirteen new regulations: .1401
Definitions, .1402 Applicability, .1403
Compliance Schedules, .1404
Recordkeeping, Reporting, Monitoring,
.1409 Stationary Internal Combustion
Engines, .1416 Emission Allocations for
Utility Companies, .1417 Emission
Allocations for Large Combustion
Sources, .1418 New Electric Generating
Units, Large Boilers, and Large I/C
Engines, .1419 Nitrogen Oxide Budget
Trading Program, .1420 Periodic Review
and Reallocations, .1421 Allocation for
New Growth of Major Point Sources,
.1422 Compliance Supplement Pool and
Early Emission Reduction Credits, and
.1423 Large Internal Combustion
Engines. On June 24, 2002, (67 FR
42519) EPA published a notice of
proposed rulemaking (NPR) to approve
the September 18, 2001, SIP revision.
That NPR provided for a public
comment period ending on July 24,
2002. A detailed description of this SIP
revision and EPA’s rationale for
approving it was provided in the
proposed notice and will not be restated
here. No significant or adverse
comments were received on EPA’s
proposal. Within the June 24, 2002,
NPR, EPA explained that the North
Carolina NOx Call Rule could not
receive final approval until North
Carolina had submitted and received
full approval of their I/M regulations.
North Carolina submitted these
regulations to EPA on August 7, 2002.
A direct final notice approving these
regulations was published on October
30, 2002, (67 FR 66096) and no adverse
comments were received. The approval
of these regulations is therefore effective
on December 30, 2002, as stated in the
direct final approval.

II. Final Action

EPA is approving North Carolina’s SIP
revision including its NOx Reduction
and Trading Program and Internal
Combustion engine rule, which was
submitted on September 18, 2001. EPA
finds that North Carolina’s submittal is
fully approveable because it meets the
requirements of the NOx SIP Call.
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III. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus

standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The approval of
the North Carolina NOx Reduction and
Trading Program does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 25,
2003. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements.

Dated: December 2, 2002.

A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart Il—North Carolina

2.1In §52.1770 paragraph (b) is
revised and paragraph (c) is amended:

a. In table one, under subchapter 2D
by adding, in numerical order, a new
entry for “Section .1400 Nitrogen
Oxides Emissions.”

b. Under section .1400 by adding, in
numerical order, for new entries
14017, ““.1402’, ““.1403’, “.1404”,
1409”7, ““.1416’, “.1417”, ““.1418”,
€.1419”, “.14207, ““.1421”, “.1422”, and
1423,

The revised and added material is set
forth as follows:

§52.1770 Identification of plan.

* * * * *

(b) Incorporation by reference.

(1) Material listed in paragraphs (c)
and (d) of this section with an EPA
approval date prior to December 1,
2002, was approved for incorporation by
reference by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Material is
incorporated as it exists on the date of
the approval, and notice of any change
in the material will be published in the
Federal Register. Entries in paragraphs
(c) and (d) of this section with EPA
approval dates after December 1, 2002,
will be incorporated by reference in the
next update to the SIP compilation.

(2) EPA Region 4 certifies that the
rules/regulations provided by EPA in
the SIP compilation at the addresses in
paragraph (b)(3) of this section are an
exact duplicate of the officially
promulgated State rules/regulations
which have been approved as part of the
State implementation plan as of
December 1, 2002.

(3) Copies of the materials
incorporated by reference may be
inspected at the Region 4 EPA Office at
61 Forsyth Street, SW., Atlanta, GA
30303; the Office of the Federal Register,
800 North Capitol Street, NW., Suite
700, Washington, DG; or at the EPA, Air
and Radiation Docket and Information
Center, Room B—-108, 1301 Constitution
Avenue, (Mail Code 6102T) NW.,
Washington, DC 20460.

* * * * *

(C)* * ok
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TABLE 1—EPA APPROVED NORTH CAROLINA REGULATIONS

State effective

EPA approval

State citation Title/subject date date Comments
Subchapter 2D
Air Pollution Control Requirements 2D
* * * * * * *

Section .1400

Nitrogen Oxides Emissions

Sect. . Definitions .........cccoeviiiiiiiiens 7/15/02 [Insert FR citation].

Sect. . Applicability ................... 7/15/02 [Insert FR citation].

Sect. . Compliance Schedules 7/15/02 [Insert FR citation].

Sect. . Recordkeeping, Reporting, 7/15/02 [Insert FR citation].
Monitoring.

Sect. .1409 ..o Stationary Internal Combus- 7/15/02 [Insert FR citation].
tion Engines.

Sect. .1416 ...ccooeeviiieeeen Emission Allocations for Utility 7/15/02 [Insert FR citation].
Companies.

Sect. 1417 ..o Emission Allocations for large 7/15/02 [Insert FR citation].
Combustion Sources.

Sect. .1418 ....cooiiieeeen New Electric Generating 7/15/02 [Insert FR citation].
Units, Large Boilers, and
Large I/C Engines.

Sect. 1419 ..o Nitrogen Oxide Budget Trad- 7/15/02 [Insert FR citation].
ing Program.

Sect. .1420 ..o Periodic Review and Re- 7/15/02 [Insert FR citation].
allocations.

Sect. 1421 ..o Allocation for New Growth of 7/15/02 [Insert FR citation].
Major Point Sources.

Sect. 1422 ..cooiiiiiiiie Compliance Supplement Pool 7/15/02 [Insert FR citation].
and Early Emission Reduc-
tion Credits.

Sect. 1423 ... Large Internal Combustion 7/15/02 [Insert FR citation].
Engines.

* * * * *

[FR Doc. 02—-32562 Filed 12—26—02; 8:45 am)]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Resources and Services
Administration

45 CFR Part 4

Service of Process: Amendment for
Materials Related to Petitions Under
the National Vaccine Injury
Compensation Program

AGENCY: Health Resources and Services
Administration, HHS.

ACTION: Final rule.

SUMMARY: Current regulations regarding
service of legal process provide that all
service of process relating to petitions
for compensation under the National
Vaccine Injury Compensation Program
(VICP) are to be sent to the Director,
Bureau of Health Professions (BHPr),
Health Resources and Services
Administration (HRSA). Because the

Acting Administrator, HRSA has
recently reestablished the Division of
Vaccine Injury Compensation (DVIC)
within the Office of Special Programs
(OSP), this final rule amends the
regulations regarding service of process
to provide that all petitions for
compensation under the VICP are to be
sent to the Director, Division of Vaccine
Injury Compensation, Office of Special
Programs, Health Resources and
Services Administration. This
amendment is purely technical.

DATES: This regulation is effective on
January 27, 2003.

FOR FURTHER INFORMATION CONTACT:
Thomas E. Balbier, Jr., Director, DVIC,
OSP, HRSA, 4350 East West Highway,
10th Floor, Bethesda, Maryland 20814;
telephone number: (301) 443-6593. For
information about how to file petitions
for compensation, contact the Clerk,
United States Court of Federal Claims,
717 Madison Place, N.W., Washington,
D.C. 20005, telephone number: (202)
219-9657.

SUPPLEMENTARY INFORMATION: 45 CFR
4.6 provides that service of the
Secretary’s copies of petitions for

compensation under the VICP and of
related filings are to be served upon the
Director, BHPr, which until October 15,
2001, included DVIC. DVIC administers
all of the statutory authorities of the
Secretary related to the operation of the
VICP. On October 15, 2001, the Acting
Administrator, HRSA, published in the
Federal Register a ‘‘Statement of
Organization, Functions, and
Delegations of Authority (66 FR
52421),” which set forth organizational
changes within BHPr and other
organizations within HRSA. Included
among those changes was the
reorganization of DVIC from BHPr into
OSP, HRSA.

Because DVIC has been reorganized
from BHPr to OSP within HRSA, the
Secretary is amending the regulations
governing service of process of materials
relating to petitions under the VICP to
reflect the appropriate addressee for
proper service of such materials.

Justification for Omitting Notice of
Proposed Rulemaking

This amendment to 45 CFR 4.6 is a
technical amendment to reflect a
reorganization of HRSA. Since this is a



78990

Federal Register/Vol. 67, No. 249/Friday, December 27, 2002/Rules and Regulations

technical amendment, related solely to
internal Departmental management, the
Secretary has determined, under 5
U.S.C. 553 and departmental policy,
that it is unnecessary to follow proposed
rulemaking procedures.

Economic and Regulatory Impact

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when rulemaking is necessary, to select
regulatory approaches that provide the
greatest net benefits (including potential
economic, environmental, public health,
safety distributive and equity effects). In
addition, under the Regulatory
Flexibility Act (RFA), if a rule has a
significant economic effect on a
substantial number of small entities the
Secretary must specifically consider the
economic effect of a rule on small
entities and analyze regulatory options
that could lessen the impact of the rule.

Executive Order 12866 requires that
all regulations reflect consideration of
alternatives, of costs, of benefits, of
incentives, of equity, and of available
information. Regulations must meet
certain standards, such as avoiding an
unnecessary burden. Regulations which
are ‘“‘significant” because of cost,
adverse effects on the economy,
inconsistency with other agency actions,
effects on the budget, or novel legal or
policy issues, require special analysis.

The Secretary has determined that no
resources are required to implement the
requirements in this rule. Therefore, in
accordance with the RFA of 1980, and
the Small Business Regulatory
Enforcement Fairness Act of 1996,
which amended the RFA, the Secretary
certifies that this rule will not have a
significant impact on a substantial
number of small entities. The Secretary
has also determined that this final rule
does not meet the criteria for a major
rule as defined by Executive Order
12866 and would have no major effect
on the economy or Federal
expenditures.

The Secretary has further determined
that the rule is not a “major rule” within
the meaning of the statute providing for
Congressional review of agency
rulemaking, 5 U.S.C. 801. Major rules
are those that impose a cost on the
economy of $100 million or more a year
or have certain other economic impacts.
Similarly, it will not have effects on
State, local, and tribal governments and
on the private sector such as to require
consultation under the Unfunded
Mandates Reform Act of 1995.

Paperwork Reduction Act of 1995

This regulation is not subject to the
Paperwork Reduction Act because it

deals solely with internal management
of the Department of Health and Human
Services.

List of Subjects in 45 CFR Part 4
Courts, vaccine injury petitions.

Dated: November 29, 2002.
Elizabeth M. Duke,
Administrator, Health Resources and Services
Administration.

Approved: December 16, 2002.
Tommy G. Thompson,
Secretary.

Accordingly, 45 CFR part 4 is
amended as set forth below:

PART 4—SERVICE OF PROCESS

1. The authority citation for 45 CFR
part 4 continues to read as follows:

Authority: 5 U.S.C. 301, 42 U.S.C. 300aa-
11.

2. Section 4.6 is revised to read as
follows:

§4.6 Materials related to petitions under
the National Vaccine Injury Compensation
Program.

Notwithstanding the provisions of
§§4.1, 4.2, and 4.3, service of the
Secretary’s copies of petitions for
compensation under the VICP and of
related filings, by mail, shall be served
upon the Director, Division of Vaccine
Injury Compensation, Office of Special
Programs, Health Resources and
Services Administration 5600 Fishers
Lane, Parklawn Building, Room 16C-17,
Rockville, Maryland 20857, or in
person, shall be served upon the
Director, Division of Vaccine Injury
Compensation, Office of Special
Programs, Health Resources and
Services Administration, 4350 East West
Highway, 10th Floor, Bethesda,
Maryland 20814.

[FR Doc. 02—-32630 Filed 12—26-02; 8:45 am)|
BILLING CODE 4165-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[Docket No. 021219321-2321-01; I.D.
120902A]

RIN 0648—-AQ39

Atlantic Highly Migratory Species;
Commercial Shark Management
Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Emergency rule; request for
comments; fishing season notification.

SUMMARY: NMFS issues an emergency
rule to: establish the commercial annual
quotas for ridgeback and non-ridgeback
large coastal sharks (LCS) at 783 metric
tons (mt) dressed weight (dw) and 931
mt dw, respectively; establish the
commercial annual quota for small
coastal sharks (SCS) at 326 mt dw; and
suspend the regulation regarding the
commercial ridgeback LCS minimum
size. These regulations are necessary to
ensure that the regulations in force are
based on the best available science. In
addition, as of January 1, 2003,
regulations on season-specific quota
adjustments and counting dead discards
and state landings after a Federal
closure against the commercial quotas
will go into effect. At least one public
hearing on this emergency rule will be
held during the public comment period
and will be announced in a separate
Federal Register document. NMFS also
notifies eligible participants of the
opening and closing dates for the
Atlantic LCS, SCS, pelagic shark, blue
shark, and porbeagle shark fishing

seasons.

DATES: This emergency rule is effective
as of 12:01 a.m., local time, on
December 31, 2002, through June 30,
2003.

The fishery opening for ridgeback LCS
is effective January 1, 2003, through
11:30 p.m., local time, April 15, 2003.
The ridgeback LCS closure is effective
from 11:30 p.m., local time, April 15,
2003, through June 30, 2003.

The fishery opening for non-ridgeback
LCS is effective January 1, 2003, through
11:30 p.m., local time, May 15, 2003.
The non-ridgeback LCS closure is
effective from 11:30 p.m., local time,
May 15, 2003, through June 30, 2003.

The fishery opening for SCS, pelagic
sharks, blue sharks, and porbeagle
sharks is effective January 1, 2003,
through June 30, 2003, unless otherwise
modified or superseded through
publication of a closure notice in the
Federal Register.

Comments on the emergency rule
must be received no later than 5 p.m. on
February 14, 2003.

ADDRESSES: Written comments on this
emergency rule must be mailed to
Christopher Rogers, Chief, NMFS Highly
Migratory Species Management
Division, 1315 East-West Highway,
Silver Spring, MD 20910; or faxed to
301-713-1917. Comments will not be
accepted if submitted via email or the
Internet. Copies of the Environmental
Assessment and Regulatory Impact
Review prepared for this emergency rule
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may be obtained from Karyl Brewster-
Geisz at the same address or may be
obtained on the web at http://
www.nmfs.noaa.gov/sfa/hmspg.html.

FOR FURTHER INFORMATION CONTACT:
Karyl Brewster-Geisz at 301-713-2347.

SUPPLEMENTARY INFORMATION: The
Atlantic shark fisheries are managed
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. The Fishery
Management Plan for Atlantic Tunas,
Swordfish and Sharks (HMS FMP) is
implemented by regulations at 50 CFR
part 635.

Since 1997, NMFS has been sued
numerous times regarding shark
management measures. These lawsuits
have come from a variety of user groups
including commercial fishermen,
recreational fishermen, and
environmentalists. In December 2000,
NMEFS settled two lawsuits with
commercial fishermen. The court-
approved settlement agreement
included, among other things,
independent peer-reviews of the 1998
and the new 2002 LCS stock
assessments and a commitment to
maintain the LCS and SCS quotas at
1997 levels pending the new 2002
assessments. The settlement agreement
did not address any regulations affecting
the pelagic shark, prohibited species, or
recreational shark fisheries.

NMEF'S received the results of the
complete peer reviews of the 1998 LCS
stock assessment in October 2001. After
reviewing all peer reviews of the 1998
LCS stock assessment, NMFS
determined that the projections of the
models used in the 1998 LCS stock
assessment no longer constituted the
best available science. Thus, a number
of management measures in the 1999
HMS FMP were no longer appropriate.
As aresult, NMFS published an
emergency rule on December 28, 2001
(66 FR 67118; extended 67 FR 37354,
May 29, 2002), that implemented
management measures based on the best
available science at that time: a
combination of landings, discards, and
biological data; catch rates; the 1996
LCS stock assessment; and the peer
reviews. The December 2001 emergency
rule was designed to maintain the status
of LCS and SCS pending new stock
assessments. In the December 2001
emergency rule, NMFS made a
commitment to re-evaluate the
management measures promulgated in
that emergency rule based on the new
stock assessments before any of these
measures would be re-implemented.
The December 2001 emergency rule
expires on December 30, 2002.

Since publication of the December
2001 emergency rule, NMFS has
received several new stock assessments.
On May 8, 2002, NMFS announced the
availability of the first SCS stock
assessment since 1992 (67 FR 30879).
The Mote Marine Laboratory and the
University of Florida provided NMFS
with another SCS stock assessment in
August 2002. Both these stock
assessments indicate that overfishing is
occurring on finetooth sharks. The three
other species in the SCS complex
(Atlantic sharpnose, bonnethead, and
blacknose) are not overfished and
overfishing is not occurring. Because
many management measures for sharks
are interrelated, NMFS commenced SCS
rulemaking once the LCS assessment
was complete.

On October 17, 2002, NMFS
announced the availability of the LCS
stock assessment (67 FR 64098), which
currently constitutes the best available
science for LCS. The results of this stock
assessment indicate that the LCS
complex is still overfished and
overfishing is occurring; that sandbar
sharks are no longer overfished and that
overfishing is still occurring; and that
blacktip sharks are rebuilt and
overfishing is not occurring. The peer
review process for the 2002 LCS stock
assessment, required under the above-
referenced settlement agreement, is
expected to be complete in mid-
December. At the time of drafting this
emergency rule, the results of the peer
reviews were not available to all NMFS
staff or the public, and therefore, were
not considered.

This action is necessary because, once
the December 2001 emergency rule
expires, certain measures from the 1999
HMS FMP, which were based on the
projections from the 1998 LCS stock
assessment, will enter into force unless
regulations are promulgated to replace
them. As noted above, NMFS
determined that portions of the 1998
LCS stock assessment no longer
constitute the best available science.
Furthermore, NMFS now has updated
stock assessments for both LCS and
SCS, which constitute the best available
science for these complexes. The results
of these stock assessments indicate that
the status of both LCS and SCS have
changed since previous stock
assessments. New regulations are
needed to reflect this change in status.

NMEFS has one objective for this
rulemaking: to amend management
measures that are no longer be based on
the best available science and/or that
were implemented in the HMS FMP and
later suspended or revised in the
December 2001 shark emergency rule.
The management measures promulgated

in the current rulemaking, along with
many other shark management measures
implemented in the HMS FMP, will be
re-evaluated in an amendment to the
HMS FMP, which NMFS announced it
would initiate through a Notice of Intent
issued on November 15, 2002 (67 FR
69180). Shark management measures
that are not addressed in this
rulemaking will be evaluated in the
amendment to the HMS FMP. Those
management measures include, but are
not limited to, the recreational retention
limits and size limit, the prohibited
species, the public display quota, and
the commercial trip limits.

At the end of the public comment
period for this emergency rule, NMFS
will consider all public comments and
the peer reviews of the 2002 LCS stock
assessment and will amend the
measures under the emergency
regulations, as appropriate.

Commercial Management Measures

This emergency rule (1) establishes
the commercial annual quotas for
ridgeback and non-ridgeback large
coastal sharks (LCS) at 783 metric tons
(mt) dressed weight (dw) and 931 mt
dw, respectively; (2) establishes the
commercial annual quota for small
coastal sharks (SCS) at 326 mt dw; and
(3) suspends the regulation regarding
the commercial ridgeback LCS
minimum size. In addition, as of
January 1, 2003, the regulations on
season-specific quota adjustments and
counting dead discards and state
landings after a Federal closure against
the commercial quotas will go into
effect. This emergency rule does not
affect commercial management
measures for pelagic sharks, except for
counting dead discards or state landings
against the quota and seasonal quota
adjustments, and does not affect the
management measures for prohibited
species or recreational fisheries.

NMFS considered other alternatives
including implementing the HMS FMP
quotas based on the 1998 stock
assessment, implementing higher or
lower annual LCS quota levels,
implementing higher or lower annual
SCS quota levels, implementing the
ridgeback LCS minimum size, not
counting state landings after a Federal
closure and dead discards against
Federal quotas, and adjusting the
semiannual quotas on the subsequent
semiannual season rather than the same
semiannual season the following year.
Based on the results of the 2002 stock
assessments and consideration of social
and economic impacts on fishermen,
NMFS concluded that pending an FMP
amendment (expected in 2004), the
management measures implemented in
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this rule would conserve and maintain
the shark stocks while having few
adverse impacts on the fishery or the
human environment.

Upon completion of the independent
peer review process for the 2002 LCS
stock assessment and the consideration
of comments received during the public
comment period for this emergency
rule, NMFS will take the appropriate
actions to amend these regulations, if
necessary, pending an FMP amendment,
to ensure the conservation of Atlantic
sharks while rebuilding shark stocks
and maintaining sustainable fisheries in
the long-term.

Annual Landings Quotas

The 2003 annual landings quotas for
LCS and SCS are established at 783 mt
dw for ridgeback LCS, 931 mt dw for
non-ridgeback LCS, and 326 mt dw for
SCS. The 2003 quota levels for pelagic,
blue, and porbeagle sharks are
established at 488 mt dw, 273 mt dw,
and 92 mt dw, respectively.

Because the under-harvest of LCS
from the first semiannual season of 2002
was already taken into consideration
when setting the second semiannual
season of 2002 (66 FR 67118, December
28, 2001), that under-harvest will not be
carried over for the first semiannual
season of 2003. The LCS under-harvest
of the second 2002 semiannual season
will be considered when setting the LCS
quota levels for the second semiannual
season of 2003. As such, the LCS quota
for the first 2003 semiannual season is
391.5 mt dw for ridgeback LCS and
465.5 mt dw for non-ridgeback LCS. The
SCS first semiannual quota for 2003 is
established at 163 mt dw. The first 2003
semiannual quotas for pelagic, blue, and
porbeagle sharks are established at 244
mt dw, 136.5 mt dw, and 46 mt dw,
respectively.

NMFS will take appropriate action
before July 1, 2003, in order to
determine and announce the second
2003 semiannual quotas for Atlantic
sharks.

Fishing Season Notification

The first semiannual fishing season of
the 2003 fishing year for the commercial
fishery for ridgeback and non-ridgeback
LCS, SCS, pelagic sharks, blue sharks,
and porbeagle sharks in the western
north Atlantic Ocean, including the Gulf
of Mexico and the Caribbean Sea, will
open January 1, 2003. To estimate the
closure dates of the LCS, NMFS used
the average catch rates for each species
group from the first seasons from recent
years (2000, 2001, and 2002) while also
considering the reporting dates of
permitted shark dealers.

Based on average ridgeback LCS catch
rates in recent years, approximately 93
percent of the available ridgeback LCS
quota would likely be taken by the
second week of April. The end of the
second week of any month corresponds
with the end of the first of two monthly
reporting periods for permitted shark
dealers. Accordingly, the Assistant
Administrator for Fisheries (AA) has
determined that the ridgeback LCS
quota for the first 2003 semiannual
season will likely be attained by April
15, 2003. Thus, the ridgeback LCS
fishery will close April 15, 2003, at
11:30 p.m. local time.

Based on average non-ridgeback catch
rates in recent years, approximately 90
percent of the non-ridgeback LCS quota
would likely be taken by the second
week of May and 98 percent by the last
week of May. Because the LCS shark
season has not been open in May since
1996, NMFS has difficultly accurately
estimating catch rates in May. Because
of this, in addition to the high
probability that the quota could be taken
in the last week of May and because
ridgeback LCS would be discarded dead
after April 15, NMFS does not believe
it is prudent to leave the non-ridgeback
LCS fishery open until the end of May.
Additionally, NMFS prefers to have
shark closure dates correspond with one
of the two monthly reporting periods for
permitted shark dealers. Accordingly,
the AA has determined that the non-
ridgeback LCS quota should be closed
by May 15, 2003. Thus, the non-
ridgeback LCS fishery will close on May
15, 2003, at 11:30 p.m. local time.

When quotas are projected to be
reached for the SCS, pelagic, blue, or
porbeagle shark fisheries, the AA will
file notification of closure at the Office
of the Federal Register at least 14 days
before the effective date.

During a closure, retention of, fishing
for, possessing or selling LCS are
prohibited for persons fishing aboard
vessels issued a limited access permit
under 50 CFR 635.4. The sale, purchase,
trade, or barter of carcasses and/or fins
of LCS harvested by a person aboard a
vessel that has been issued a permit
under 50 CFR 635.4 are prohibited,
except for those that were harvested,
offloaded, and sold, traded, or bartered
prior to the closure and were held in
storage by a dealer or processor.

Comment Period

NMEFS is accepting comments
regarding this emergency rule through 5
p-m. on February 14, 2003. At least one
public hearing on this emergency rule
will be held during the public comment
period and will be announced in a
separate Federal Register document.

Based on the comments received on this
rule and on the results of the peer
review of the 2002 LCS stock
assessment, NMFS will modify these
regulations, as appropriate.

Classification

These emergency regulations are
published under the authority of section
305(c) of the Magnuson-Stevens Fishery
Conservation and Management Act. The
AA has determined that these
emergency regulations are necessary to
ensure that regulations in force are
based on the best available science.

NMFS prepared an Environment
Assessment for this emergency rule that
describes the impact on the human
environment and found that no
significant impact on the human
environment would result. This
emergency rule is of limited duration
and, depending on the results of the
peer review of the 2002 LCS stock
assessment, may be modified to ensure
the regulations are based on the best
available science. The quota levels
established in this rule are based on the
best available science at this time -
results of the 2002 LCS and SCS stock
assessments - and should maintain the
status of the stock pending an FMP
amendment and, if needed,
implementation of a rebuilding plan.

NMFS also prepared a Regulatory
Impact Review for this action which
assesses the economic costs and benefits
of the action. The requirements of this
emergency rule establish the annual
LCS quota at recent landings levels,
including landings by fishermen in state
waters. Thus, the annual LCS quota
should not have adverse economic
impacts on fishermen and may have
some economic benefits if the season is
lengthened slightly compared to the
past few years. Similarly, the
requirements of this emergency rule
establish an annual SCS quota at the
highest SCS landings level and thus,
should not have any adverse economic
impacts on fishermen. The minimum
size requirement on ridgeback LCS has
never gone into place and thus, the
suspension of the minimum size
requirement would not have any
economic impacts on fishermen.
Counting dead discards and state
landings after a Federal closure could
have minor adverse economic impacts if
fishermen discard a number of sharks or
if fishermen fishing in state waters after
a Federal closure land a large number of
sharks. However, NMFS expects this
requirement to have only minor
economic impacts, if any, because the
suspension of the minimum size
requirement minimizes discards until
after the fishery closed and because a
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number of states now close state waters
to shark fishing with Federal waters.
The season-specific quota adjustment
would not have any economic impact
on the fishery as a whole but could have
slight economic benefits for fishermen
who fish in only one season. The other
alternatives considered could have
greater economic impacts in part or in
combination with other alternatives.

This emergency rule to establish the
2003 landings quotas and other shark
management actions has been
determined to be not significant for the
purposes of Executive Order 12866.

Additionally, the ancillary action
announcing the fishing season is taken
under 50 CFR 635.27(b) and is exempt
from review under Executive Order
12866.

The AA finds that it would be
impracticable and contrary to the public
interest to provide prior notice of and an
opportunity for public comment on this
action. The measures in this rule must
be in place by January 1, 2003, the
opening date for the Atlantic shark
fisheries. Otherwise, certain measures
that were based on the 1998 LCS stock
assessment will go into effect. After
reviewing the independent peer reviews
of the 1998 LCS assessment, NMFS
determined that portions of the 1998
LCS stock assessment did not constitute
the best available science. Also,
allowing regulations based on the 1998
LCS stock assessment to go into effect
would be inconsistent with the terms of
a court-approved settlement agreement,
which requires NMFS to maintain 1997
LCS quota levels pending completion of
a new rulemaking based on the new LCS
stock assessment.

NMFS now has updated 2002 stock
assessments for both LCS and SCS that
constitute the best available science for
these species and indicate that the
status of both LCS and SCS have
changed since the previous stock
assessments. However, the 2002 LCS
stock assessment did not become
available in time to allow for prior
notice and an opportunity for public
comment on these interrelated LCS and
SCS measures. Therefore, because any
further delay in implementing new
measures, based on the 2002 LCS and
SCS stock assessments, will result in
regulations based on outdated science
going in effect, and a violation of the
settlement agreement, the AA finds
good cause under 5 U.S.C. 553(b)(B) to
waive prior notice and the opportunity
for public comment.

For the above reasons and because
this action relieves restrictions (i.e.,
increases LCS quotas and suspends a
minimum size requirement), the AA
also finds good cause under 5 U.S.C.

553(d)(3) not to delay for 30 days the
effectiveness of this emergency rule.
Additionally, NMFS can rapidly
communicate these regulations to
fishing interests through the HMS Fax
network, NOAA weather radio, press
releases, mailing lists, and the HMS
infoline.

Because no general notice of proposed
rulemaking is required to be published
in the Federal Register for this
emergency rule by 5 U.S.C. 553 or by
any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., do
not apply; thus, no Regulatory
Flexibility Analysis was prepared.
Nevertheless, as described above, NMFS
prepared an economic analysis as part
of the regulatory impact review for this
emergency rule. Based on this economic
analysis, NMFS does not believe that
the requirements of this rule would
have any adverse economic impacts on
fishermen or small entities.

List of Subjects in 50 CFR Part 635

Fisheries, Fishing, Fishing Vessels,
Foreign relations, Intergovernmental
relations, Penalties, Reporting and
recordkeeping requirements, Statistics,
Treaties.

Dated: December 20, 2002.
William T. Hogarth,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 635 is amended
as follows:

PART 635—ATLANTIC HIGHLY
MIGRATORY SPECIES

1. The authority citation for 50 CFR
part 635 continues to read as follows:

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.

§635.20 [Amended]

2. In §635.20, paragraph (e)(1) is
suspended.

3.In §635.27, paragraphs (b)(1)(i) and
(b)(1)(ii) are suspended, and paragraphs
(b)(1)(v) and (b)(1)(vi) are added to read

as follows:

§635.27 Quotas.

* * * * *

(b) * % %

(1) * k% %

(v) Large coastal sharks. The annual
commercial quota for large coastal
sharks is 1,714 mt dw, apportioned
between ridgeback and non-ridgeback
sharks and divided between two equal
semiannual fishing seasons, January 1
through June 30, and July 1 through
December 31. The length of each season

will be determined based on the
projected catch rates, available quota,
and other relevant factors. NMFS will
file with the Office of the Federal
Register for publication notification of
each season’s length at least 30 days
prior to the beginning of the season. The
quotas for each semiannual fishing
season (unless otherwise specified in
the Federal Register as provided in
paragraph (b)(1)(iv) of this section) are
as follows:

(A) Ridgeback shark 391.5 mt dw.
(B) Non-ridgeback shark 465.5 mt dw.

(vi) Small coastal sharks. The annual
commercial quota for small coastal
shark is 326 mt dw, (unless otherwise
specified in the Federal Register as
provided in paragraph (b)(1)(iv) of this
section) divided between two equal
semiannual seasons, January 1 through
June 30, and July 1 through December
31. The quota for each semiannual
season is 163 mt dw.

* * * * *

4. In §635.28, paragraphs (b)(1) and
(b)(2) are suspended, and paragraphs
(b)(4) and (b)(5) are added to read as

follows:

§635.28 Closures.

* * * * *

(b)***

(4) The commercial fishery for large
coastal sharks will remain open for
fixed semiannual fishing seasons, as
specified at § 635.27(b)(1)(v). From the
effective date and time of a season
closure until additional quota becomes
available, the fishery for large coastal
sharks is closed, and sharks of that
species group may not be retained on
board a fishing vessel issued a
commercial permit pursuant to § 635.4.

(5) When a semiannual quota for
small coastal sharks or pelagic sharks
specified in § 635.27(b)(1)(vi) and
(b)(1)(iii) is reached, or is projected to be
reached, NMFS will file with the Office
of the Federal Register for publication
a notice of closure at least 14 days
before the effective date. From the
effective date and time of the closure
until additional quota becomes
available, the fishery for the appropriate
shark species group is closed, and
sharks of that species group may not be
retained on board a fishing vessel issued
a commercial permit pursuant to
§635.4.

* * * * *

[FR Doc. 0232617 Filed 12—26—02; 8:45 am)]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

Fisheries of the Northeastern United
States; Atlantic Mackerel, Squid, and
Butterfish Fisheries; Closure of
Directed Fishery for Loligo Squid

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Directed fishery closure.

SUMMARY: NMFS announces that the
directed fishery for Loligo squid in the
exclusive economic zone (EEZ) will be
closed effective December 24, 2002,
through December 31, 2002. Vessels
issued a Federal permit to harvest Loligo
squid may not retain or land more than
2,500 1b (1.13 mt) of Loligo squid per
trip for the remainder of the year. This
action is necessary to prevent the
fishery from exceeding its 2002 quota
and allow for effective management of
this stock.

DATES: Effective 0001 hours, December
24, 2002, through December 31, 2002.
FOR FURTHER INFORMATION CONTACT: Paul
H. Jones, Fishery Policy Analyst, 978—
281-9273, fax 978-281-9135, e-mail
paul.h.jones@noaa.gov.

SUPPLEMENTARY INFORMATION:
Regulations governing the Loligo squid
fishery are found at 50 CFR part 648.
The regulations require specifications
for maximum sustainable yield, initial
optimum yield, allowable biological
catch, domestic annual harvest (DAH),
domestic annual processing, joint
venture processing and total allowable
levels of foreign fishing for the species
managed under the Atlantic Mackerel,
Squid, and Butterfish Fishery
Management Plan. The procedures for
setting the annual initial specifications
are described in § 648.21.

The 2002 specification of DAH for
Loligo squid was set at 16,898 mt (67 FR
3623, January 25, 2002). This amount is
allocated by quarter, as shown below.

TABLE. 1 LOLIGO QUARTERLY

ALLOCATIONS.
I (Jan-Mar) 33.23| 5,615
Il (Apr-Jun) 17.61 2,976
Il (Jul-Sep) 17.30 | 2,923
IV (Oct-Dec) 31.86 5,384
Total 100.00 | 16,898

Section 648.22 requires NMFS to
close the directed Loligo squid fishery in
the EEZ when 80 percent of the

quarterly allocation is harvested in
Quarters I, IT and III, and when 95
percent of the total annual DAH has
been harvested. NMFS is further
required to notify, in advance of the
closure, the Executive Directors of the
Mid-Atlantic, New England, and South
Atlantic Fishery Management Councils;
mail notification of the closure to all
holders of Loligo squid permits at least
72 hours before the effective date of the
closure; provide adequate notice of the
closure to recreational participants in
the fishery; and publish notification of
the closure in the Federal Register. The
Administrator, Northeast Region,
NMEFS, based on dealer reports and
other available information, has
determined that 95 percent of the total
DAH for Loligo squid has been
harvested. Therefore, effective 0001
hours, December 24, 2002, the directed
fishery for Loligo squid is closed and
vessels issued Federal permits for Loligo
squid may not retain or land more than
2,500 1b (1.13 mt) of Loligo. Such vessels
may not land more than 2,500 1b (1.13
mt) of Loligo during a calendar day. The
directed fishery will reopen effective
0001 hours, January 1, 2003, when the
2003 quota becomes available.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
E.O. 12866.

Authority: Authority: 16 U.S.C. 1801 et
seq.

Dated: December 20, 2002.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 02-32615 Filed 12—-20-02; 4:09 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 020215032-2127 02; 1.D.
121702A]

Fisheries of the Northeastern United
States; Atlantic Bluefish Fishery;
Commercial Quota Transfers

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Commercial quota transfers.

SUMMARY: NMFS announces that the
State of North Carolina has transferred
43,000 Ib (19,504.5 kg] of its 2002
commercial quota to the State of

Maryland; and the Commonwealth of
Massachusetts has transferred 150,000
1b (68,038.9 kg) of its 2002 commercial
quota to the State of New York. The
revised quotas for the calendar year
2002 following the transfer are: North
Carolina, 3,323,384 1b (1,507,461.6 kg);
Maryland, 315,400 lb (143,063.0 kg);
Massachusetts, 555,254 1b (251,859.0
kg); and New York, 1,449,372 1b
(657,424.1 kg). NMFS has adjusted the
quotas and announces the revised
commercial quotas. This action is
permitted under the regulations
implementing the Fishery Management
Plan for the Bluefish Fishery (FMP) and
is intended to prevent negative
economic impacts to the Maryland and
New York commercial bluefish
fisheries.

DATES: Effective December 26, 2002
through December 31, 2002.

FOR FURTHER INFORMATION CONTACT:
Hannah Goodale, Fishery Policy
Analyst, (978) 281-9101, fax (978)281—
9135, e-mail
Hannah.F.Goodale@noaa.gov.

SUPPLEMENTARY INFORMATION:
Regulations governing the Atlantic
bluefish fishery are found at 50 CFR part
648. The regulations require annual
specification of a commercial quota that
is apportioned among the coastal states
from Maine through Florida. The
process to set the annual commercial
quota and the percent allocated to each
state is described in § 648.160.

The FMP allows two or more states,
under mutual agreement and with the
concurrence of the Administrator,
Northeast Region, NMFS, to transfer or
combine part or all of their annual
commercial bluefish quotas. The
Regional Administrator must consider
the criteria set forth in § 648.160(f)(1) in
the evaluation of requests for quota
transfers or combinations.

The total commercial quota for
bluefish for the 2002 calendar year was
set equal to 10,500,000 1b (4,762,720 kg)
(66 FR 23625, May 9, 2002). The
resulting quotas for North Carolina and
Maryland were 3,366,384 (1,526,966 kg),
and 315,189 1b (142,967 kg),
respectively. Effective, October 8, 2002,
(67 FR 62650) Maryland’s quota was
reduced by 42,789 1b (19,408.8 kg) to
272,400 1b (123,558.6 kg). North
Carolina has agreed to transfer 43,000 1b
(19,504.5 kg) to Maryland. The revised
quotas for the calendar year 2002
following the transfer are: North
Carolina, 3,323,384 (1,507,461.6 kg) and
Maryland, 315,400 lb (143,063.0 kg).

The initial 2002 commercial quotas
for Massachusetts and New York were
705,254 1b (319,897.8 kg) and 1,090,436
b (494,613.4 kg), respectively. Effective
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September 12, 2002, (67 FR 57758) New
York’s quota was reduced by 216,064 b
(98,033 kg) to 874,372 1b (396,721 kg).
Effective October 10, 2002, (67 FR
63311) New York’s quota was increased
as the result of a quota transfer by
425,000 1b (192,776.8 kg) to0 1,299,372 1b
(589,284 kg). Massachusetts has agreed
to transfer 150,000 1b (68,038.8 kg) of its
2002 commercial quota to New York.
The revised quotas for the calendar year
2002 are: Massachusetts, 555,254 1b

(251,859.0 kg) and New York, 1,449,372
1b (657,424.1 kg].

The Regional Administrator has
determined that the criteria set forth in
§648.160(f)(1) have been met. This
action does not alter any of the
conclusions reached in the
environmental assessment for the 2002
specifications for the Atlantic bluefish
fishery. This is a routine administrative
action that reallocates commercial quota
within the scope of previously
published environmental analyses.

Classification

This action is taken under 50 CFR
part 648 and is exempt from review
under E.O. 12866.

Authority: Authority: 16 U.S.C. 1801 et
seq.

Dated: December 18, 2002.

Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 02-32619 Filed 12-26-02; 8:45 am]|
BILLING CODE 3510-22-S



78996

Proposed Rules

Federal Register
Vol. 67, No. 249

Friday, December 27, 2002

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 703 and 742
Investment and Deposit Activities and
Regulatory Flexibility Program

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Proposed rule with request for
comments.

SUMMARY: NCUA proposes to amend its
rule regarding the investment activities
of federal credit unions (FCUs). The
amendments clarify and reformat the
rule to make it easier to read and locate
information. The amendments expand
FCU investment authority to include
purchasing equity-linked options for
certain purposes and exempts RegFlex
eligible credit unions from several
investment restrictions. NCUA also
proposes to expand the Regulatory
Flexibility Program to conform to the
proposed revisions to the investment
rule.

DATES: Comments must be received on
or before February 25, 2003.
ADDRESSES: Direct comments to Becky
Baker, Secretary of the Board. Mail or
hand-deliver comments to: National
Credit Union Administration, 1775
Duke Street, Alexandria, Virginia
22314-3428. You are encouraged to fax
comments to (703) 518—6319, or E-mail
comments to regcomments@NCUA.gov
instead of mailing or hand-delivering
them. Whatever method you choose,
please send comments by one method
only.

FOR FURTHER INFORMATION CONTACT:
Scott Hunt, Senior Investment Officer,
Office of Strategic Program Support and
Planning (OSPSP) at the above address
or telephone (703) 518-6620; Dan
Gordon, Senior Investment Officer,
OSPSP at the above address or
telephone (703) 518-6620; Kim Iverson,
Program Officer, Office of Examination
and Insurance, at the above address or
telephone (703) 518-6360; or Frank
Kressman, Staff Attorney, Office of

General Counsel, at the above address or
telephone (703) 518-6540.
SUPPLEMENTARY INFORMATION:

A. Background

NCUA identified part 703 as in need
of revision. To that end, NCUA issued
an advanced notice of proposed
rulemaking (ANPR) on October 18,
2001. 66 FR 54168 (October 26, 2001).
In the ANPR, NCUA solicited comments
as to how it could revise part 703 to
make it easier to understand. The ANPR
also solicited comments as to how
NCUA could provide FCUs with greater
flexibility and enhanced investment
authorities without sacrificing safety
and soundness. NCUA received thirty-
eight comment letters: fifteen from
FCUs, two from state credit unions,
eleven from financial services entities,
nine from credit union trade
organizations, and one from a banking
trade organization. The comments were
generally supportive of the ANPR,
except for those offered by the banking
trade organization. As discussed more
fully below, the commenters offered
numerous suggestions of ways part 703
could be improved. NCUA has
considered these comments, and other
issues that have arisen since the ANPR
was issued, and is issuing this proposal
to amend part 703.

B. Discussion

1. Broker-Dealer Requirements

Section 703.50(a) describes the
minimum criteria a broker-dealer must
meet for an FCU to conduct business
with a broker-dealer. 12 CFR 703.50(a).
In general, it requires FCUs to use
broker-dealers that are registered with
the Securities and Exchange
Commission or depository institutions
whose broker-dealer activities are
regulated by a federal regulatory agency.
NCUA believes depository institutions
whose broker-dealer activities are
regulated by a state regulatory agency
are supervised to a similar degree as
those regulated by a federal agency.
Accordingly, in proposed § 703.8,
NCUA proposes to amend this provision
to permit FCUs to also use the services
of depository institutions whose broker-
dealer activities are regulated by a state
regulatory agency. This will provide
FCUs with greater access to broker-
dealers.

NCUA has become increasingly aware
of circumstances where broker-dealers

have engaged in deceptive practices in
the sale of CDs to FCUs, such as
misrepresenting yields, providing
misleading information about the terms
of the CD, and inducing purchases of
unsuitable and impermissible CDs.
Some FCUs have asked NCUA to
intervene and pursue remedies on their
behalf in these circumstances.

In recent years, NCUA has issued
three Letters to Credit Unions to warn
credit unions about the risks associated
with certain brokered CDs: 00—-CU-05,
Investment in Brokered Certificates of
Deposit, September 2000; 01-FCU-04,
Broker Registration/Short-Term
Investments, April 2001; and 01-CU-23,
Investments in Brokered Certificates of
Deposit sold By Bentley Financial
Services, Inc. and Entrust Group,
December 2001. NCUA has also issued
Interpretive Ruling and Policy
Statement 98-2, Supervisory Policy
Statement on Investment Securities and
End-User Derivatives Activities, which
describes best practices when making
investment decisions. Despite these
efforts, NCUA believes further
regulatory action is necessary to address
the problems associated with brokered
CDs.

The ANPR asked whether setting
minimum standards for broker-dealers
would help prevent deceptive practices
by broker-dealers. The ANPR
contemplated requiring broker-dealers
to have at least one General Securities
Representative registered with the
National Association of Securities
Dealers (NASD). Alternatively, if a
depository institution wishes to transact
purchases and sales of investments with
an FCU, its broker-dealer activities
would have to be regulated by a federal
or state regulatory agency. The ANPR
further suggested that an individual
broker-dealer might also have to be
registered with the NASD as a General
Securities Representative, whether the
individual broker-dealer works with a
brokerage firm or a federal or state
regulated depository institution. NCUA
was not contemplating imposing these
standards on a broker-dealer acting only
as a CD finder. A CD finder provides
information about CD offering rates and
terms, but does not take custody of the
funds or the investment at any time.

Twenty-eight commenters responded
to NCUA'’s statement that it was
considering more clearly defining
minimum criteria a broker-dealer must
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meet for an FCU to buy or sell
investments through that broker-dealer.
Twenty-one commenters supported
NCUA'’s efforts to clarify and set
minimum standards for broker-dealers.
In general, the commenters viewed the
registration requirements as prudent
and did not believe they would
significantly impair an FCU’s ability to
conduct investment activities. Four
commenters supported NCUA’s
intention to provide guidelines to help
FCUs make their own evaluation of a
broker-dealer’s qualifications, but were
not in favor of NCUA setting rigid
standards. One commenter not only
supported NCUA setting the standards,
but called for a more restrictive
approach than that suggested by the
ANPR. One commenter stated the
current rule does not need to be
changed. The banking trade group
commented that it would be unfair for
the NCUA to require individual broker-
dealers working for a depository
institution to be registered with the
NASD as a General Securities
Representative. It explained that the
nature of their employment with the
depository institution and NASD rules
preclude those individuals from
complying with the contemplated
registration requirement.

In certain cases, broker-dealer’s
deceptive practices have caused losses
in credit unions, but it is not clear that
additional standards on broker-dealers
such as those suggested in the ANPR,
would have prevented those losses.
NCUA has determined that the existing
rules represent prudent minimum
criteria that a broker-dealer must meet
for a credit union to purchase and sell
investments through the broker-dealer.

The Board believes that education is
the key to mitigating risk by improving
credit unions’ due diligence regarding
the selection and monitoring of brokers-
dealers. For this reason, the broker-
dealer rules have not been revised to
require more stringent broker-dealer
requirements. However, NCUA will
continue to provide guidance to the
industry.

2. Safekeeper Requirements

An FCU may only use the services of
a safekeeping firm that meets the
minimum criteria provided for in
§703.60. 12 CFR 703.60. A safekeeper
secures the FCU’s ownership interest in
investments without an FCU having to
register the securities in its name or take
physical possession of investment
documents. Safekeepers that do not
operate scrupulously, independently
from broker-dealers, or under sufficient
supervisory oversight can pose a risk to
FCUs. NCUA’s primary concern about

safekeeper activities is in the brokered
CD context. NCUA is aware of instances
where a safekeeper, working with an
unscrupulous broker-dealer, aided the
broker-dealer in misleading the FCU
about the terms and characteristics of
brokered CDs or otherwise failed to
fulfill its fiduciary responsibilities.
NCUA is not aware of any problems
with the safekeeping of other securities
such as securities issued by the U.S.
Department of the Treasury and other
authorized credit union investments.
The ANPR suggested the possibility of
expanding the current safekeeping
requirements to address this problem.

Twenty-six commenters responded to
NCUA'’s statement that it was
considering limiting permissible
safekeepers to clearing broker-dealers
regulated by the Securities and
Exchange Commission or depository
institutions regulated by a state or
federal agency. Twenty-one commenters
supported this position. Five
commenters were in favor of
minimizing risk associated with
safekeepers, but did not support the
approach contemplated by the ANPR.
These commenters preferred allowing
FCUs to make their own evaluations of
the qualifications of their safekeepers,
but supported NCUA guidelines to help
FCUs make those determinations. Three
commenters wanted to replace
depository institutions regulated by a
state or federal agency with financial
institutions regulated by a state or
federal agency to increase the universe
of eligible safekeepers.

NCUA has concluded that the more
stringent safekeeper standards
contemplated in the ANPR would not
effectively address the problems
associated with brokered CDs. NCUA
believes federal credit unions are best
served by conducting thorough
evaluations of safekeeping firms prior to
doing business with them. The current
rule requires a federal credit union to
investigate a safekeeper’s background to
determine the safekeeper’s reputation
and compliance with laws and
regulations. The NCUA Board is
proposing to add a due diligence
requirement that a federal credit union
review the safekeeper’s financial
condition as well. Ascertaining the
safekeeper’s financial capacity to fulfill
its custodial responsibilities is a sound
business practice. NCUA will also
emphasize education and understanding
in the industry. In this regard, NCUA
will continue to issue guidance to credit
unions and promote due diligence
reviews of safekeepers.

Several commenters suggested that
NCUA expand permissible safekeepers
to include state-regulated trust

companies, which are entities created
for the purpose of meeting the fiduciary
needs of their clients and customers and
are subject to regular examinations.
NCUA agrees with this suggestion and,
in proposed § 703.9, NCUA proposes to
permit state-regulated trust companies
to be safekeepers for FCUs. In addition,
in proposed § 703.4, NCUA proposes to
require FCUs to retain the
documentation their boards of directors
used to approve the use of a safekeeper
in the same manner and to the same
extent this must be done in the broker-
dealer context.

3. Expanded Investment Authorities

The Federal Credit Union Act (Act)
enumerates FCU investment powers. 12
U.S.C. 1757. NCUA has adopted
regulatory prohibitions against certain
investments and investment activities
permitted by the Act on the basis of
safety and soundness concerns. 12 CFR
703.100 and 703.110. Investments and
investment activities prohibited by
regulation include financial derivatives,
stripped mortgage-backed securities,
residual interests in collateralized
mortgage obligations/real estate
mortgage investment conduits (CMOs/
REMICs), commercial mortgage or small
business related securities, mortgage
servicing rights, short sales, adjusted
trading, and variable rate products with
indexes tied to foreign interest rates.

The ANPR solicited comments
regarding granting FCUs expanded
investment authority and possible
methods of doing so. Fifteen
commenters supported expanded
investment authority for FCUs that
demonstrate, through an application
process, the expertise to manage a
particular investment product. Ten
commenters supported expanded
authority, but objected to an FCU having
to apply to NCUA each time it wished
to add a new investment product to its
portfolio. Five commenters suggested an
FCU’s CAMEL rating should determine
its level of expanded authorities and its
application requirements. Many of the
commenters noted specific investment
products they would like to have
available, but there was no discernable
consensus in that regard. Two
commenters were opposed to granting
any expanded investment authority to
FCUs.

Section 107(15)(B) of the Act, 12
U.S.C. 1757(15)(B), permits FCUs to
purchase mortgage related securities as
that term is defined in Section 3(a)(41)
of the Securities Exchange Act of 1934.
15 U.S.C. 78c(a)(41). That definition
includes mortgage related securities
backed solely by residential mortgages,
solely by commercial mortgages
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(Commercial Mortgage Related
Securities or CMRS), and mixed
residential and commercial mortgages.
Generally speaking, section 107(7)(E) of
the Act permits FCUs to purchase
investments issued, guaranteed, or sold
by government agencies, government
corporations and other government
enterprises. 12 U.S.C. 1757(7)(E).
Although section 107(15)(B) and section
107(7)(E) permit different kinds of
investments for FCUs, there is some
overlap between the two. Specifically,
some CMRS described in section
107(15)(B) also fit the description of
investments permitted by section
107(7)(E).

Part 703 currently prohibits the
purchase of section 107(15)(B) CMRS
that are not otherwise permitted by
section 107(7)(E). This is because when
part 703 was last revised, the CMRS
market was not well established, and
NCUA had concerns about liquidity and
performance of the market. This market
has since grown and seasoned to a point
where NCUA believes an expansion of
FCU authority in this context is
justified. Accordingly, NCUA proposes
to permit Regulatory Flexibility Program
(RegFlex) eligible FCUs to purchase
CMRS, that are not otherwise permitted
by section 107(7)(E), subject to certain
safety and soundness related
restrictions. Specifically, a RegFlex
eligible FCU may purchase CMRS, that
are not otherwise permitted by section
107(7)(E), if the CMRS: (1) Are rated in
one of the two highest rating categories
by at least one nationally-recognized
statistical rating organization; (2)
otherwise meet the definitions of
mortgage related security as defined in
15 U.S.C. 78c(a)(41) and commercial
mortgage related security as defined in
proposed section 703.2 and (3) have an
underlying pool of loans containing
more than 50 loans with no one loan
representing more than 10 percent of the
pool. A RegFlex eligible FCU is limited
to purchasing CMRS that are not
otherwise permitted by section 107(7)(E)
up to 50 percent of its net worth in the
aggregate. As with all investments,
FCUs should develop written policies
and an understanding of the risks
associated with CMRS before
purchasing them.

NCUA believes the investment pilot
program is the most appropriate system
for evaluating and granting expanded
investment authority to FCUs. The pilot
program’s application and approval
process gives an FCU the opportunity to
demonstrate it has the ability to
implement and administer safely an
investment activity prohibited by
regulation. Not only does the
investment pilot program provide

flexibility to FCUs, but it is also a useful
tool for NCUA to evaluate whether
granting additional investment
authorities is appropriate. This
approach allows NCUA to analyze an
FCU’s management’s abilities and
knowledge, and understand how an
FCU plans to incorporate an investment
activity into its overall investment and
risk management strategies. In this
regard, NCUA encourages those credit
unions that possess the necessary
knowledge and expertise to administer
investments or investment activities
currently prohibited by the regulation,
but permitted by the FCU Act (e.g., the
purchase of MSRs from other credit
unions, stripped mortgage-backed
securities) to apply for expanded
powers through the pilot program.

Although the purchase of mortgage
servicing rights remains an
impermissible investment, the proposed
rule recognizes that a credit union, as a
financial service to a member that is
engaged in making mortgage loans, may
perform servicing for a member’s
mortgage loans. For this activity to be
permissible as a financial service to a
member, the member must continue to
own the loan during the time that the
credit union provides servicing. In this
context, the NCUA Board concludes that
providing mortgage servicing is an
appropriate exercise of a credit union’s
incidental powers to provide financial
service to a member.

To expedite the investment pilot
program application and approval
process, NCUA will make available
guidelines for participation in approved
investment pilot programs. These
guidelines will be available on the
NCUA website or by contacting the
appropriate NCUA regional office.
NCUA expects these guidelines will
help FCUs better understand NCUA’s
criteria and will enable FCUs to submit
more complete applications. These
guidelines may also help FCUs
determine where they may need to
improve their infrastructure, resources,
or knowledge before beginning the
application process. Additionally,
investment pilot program applicants are
encouraged to submit alternative
guidelines for NCUA’s consideration.
NCUA will make minor revisions to the
proposed §703.19 investment pilot
program to clarify it and reflect this
discussion.

On October 25, 2002, NCUA issued a
final rule revising part 704 of its rules
regarding corporate credit unions. 67 FR
65640 (October 25, 2002). As part of that
final rule, NCUA also revised
§703.100(c). 12 CFR 703.100(c).
Specifically, NCUA increased the limit
on an FCU'’s purchase of paid-in capital

and membership capital in one
corporate to 2 percent of the FCU’s
assets and 4 percent for purchases in all
corporates. The below revisions in
proposed § 703.14 conform to the final
revisions made in October 2002.

On September 19, 2002, NCUA issued
a proposed rule regarding federally-
insured credit unions branching outside
the United States. 67 FR 60607
(September 26, 2002). In that proposal,
NCUA recognized that part 703 may not
permit sufficient investment tools for
FCUs to manage currency rate risk and
other risks associated with conducting
business in foreign countries. NCUA has
determined that FCUs with foreign
branches may apply to NCUA for
expanded investment authority to
address those risks under the
investment pilot program.

4. Discretionary Control of Investments

Section 703.40(c)(6) authorizes an
FCU to delegate to an outside third
party discretionary control over the
purchase and sale of investments up to
100 percent of an FCU’s net capital at
the time of delegation. 12 CFR
703.40(c)(6). RegFlex. exempts FCUs
meeting specific eligibility requirements
from the § 703.40(c)(6) cap. 12 CFR
742.4. The ANPR solicited comments on
whether this cap should be raised for all
FCUs and under what circumstances.
Eleven commenters supported raising
the cap and did not object to NCUA
requiring FCUs to meet certain
minimum standards or seek prior
approval to exceed the cap. Six
commenters supported raising the cap
but did not favor a process requiring
prior agency approval. Rather, some of
these commenters preferred NCUA
setting guidelines that an FCU could
follow and requiring only that an FCU
notify the NCUA when it exceeds the
cap. One of these commenters
recommended setting minimum
standards for investment managers to
whom FCUs entrust discretionary
control. Nine commenters opposed
raising the cap.

NCUA believes that it would not be
prudent to raise the cap on discretionary
control of investments for all FCUs.
NCUA believes that the exemption from
this cap for RegFlex eligible FCUs is
sufficient relief at this time. NCUA
wishes to clarify that the cap on
delegating discretionary control over the
purchase and sale of investments is not
applicable to the purchase or sale of
mutual funds.

The Board also believes it is prudent
that the cap be evaluated annually so
that the amount of investments under
discretionary control does not exceed
the credit union’s net worth subsequent
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to the original delegation of investment
authority. Therefore, the Board has
added the requirement that, should the
amount of investments under
discretionary control exceed the net
worth cap at the time of the annual
evaluation, the federal credit union’s
board of directors must receive notice as
soon as possible, but no later than the
next regularly scheduled board meeting.
The board of directors must notify the
appropriate regional director within 5
days after the board meeting. The FCU
must also develop a plan to bring the
credit union into compliance with the
cap. The plan does not need to require
divestiture of the investments, but the
credit union must be brought back into
compliance within a reasonable period
of time.

5. Investment Credit Ratings

Currently, an FCU must conduct a
credit analysis for any investment that
is not issued by or fully guaranteed as
to principal and interest by the U.S.
government or its agencies, enterprises,
or corporations, or fully insured by the
NCUA or the Federal Deposit Insurance
Corporation. 12 CFR 703.40(d). FCUs
are not required to express credit
exposure in terms of risk to capital and,
except for municipal bonds and
privately issued mortgage related
securities, FCUs are not required to
obtain or monitor credit ratings on the
issue or issuer. The ANPR solicited
comments as to whether standards
should be set.

Six commenters supported NCUA
setting regulatory standards for
evaluating investment credit risk.
Fourteen commenters opposed
regulatory standards, but supported
NCUA guidelines to assist FCUs in
assessing credit risk on their own
without hampering their ability to
manage their investments according to
their individual risk management
capabilities. Six commenters suggested
that, unless an investment is fully
insured or guaranteed by the U.S.
government or its agencies, it should
only be permissible for FCUs if it meets
certain minimum credit ratings as
established by a national rating
organization such as Moody’s or
Standard and Poor’s. NCUA has
determined that the current rule
sufficiently encourages FCUs to adopt
prudent credit review practices and that
no revisions are necessary at this time.
Further, if NCUA established specific,
minimum criteria such as credit ratings
and capital-at-risk levels, it might
encourage credit unions to forsake other
prudent credit evaluation practices, for
example, monitoring pertinent current

events and news stories or reviewing
financial statements.

6. Borrowing Repurchase Transaction

Borrowing repurchase transactions,
presently referred to as reverse
repurchase transactions in § 703.100(j),
enable an FCU to sell securities under
an agreement to repurchase in order to
borrow funds. 12 CFR 703.100(j).
Section 703.100(j)(2) prohibits an FCU
from purchasing an investment with the
proceeds from a borrowing repurchase
agreement if the purchased investment
matures after the maturity of the
borrowing repurchase agreement. 12
CFR 703.100(j)(2). Before this
restriction, FCUs could incur significant
interest rate risk by borrowing funds at
short-term interest rates and investing in
long-term fixed rate instruments.
Problems can result when the spreads
between short-term and long-term rates
narrow, adversely affecting earnings and
capital. NCUA has not imposed similar
prohibitions for other borrowing
arrangements. For example, if an FCU
borrows funds without engaging in a
borrowing repurchase agreement, it is
not limited by the maturity limit of
§703.100(j)(2) when it invests the
proceeds.

The ANPR solicited comments on
whether removing this restriction would
raise liquidity or safety and soundness
concerns and whether an approval
process is preferable to removing the
restriction. Twenty commenters
supported NCUA removing the maturity
limit restriction on borrowing
repurchase transactions without
imposing on FCUs a prior approval
requirement. Three commenters stated
they did not want the restriction
removed.

One of the commenters that opposed
removing the restriction stated there are
risks associated with this kind of
activity and there should be regulatory
limitations to mitigate that risk. That
commenter further stated that borrowing
repurchase transactions are typically
used for positive arbitrage
opportunities. Interest rate risk is
created if the proceeds of the transaction
are invested significantly shorter or
longer than the borrowing transaction.

The NCUA agrees with this
commenter and intends to leave in place
the prohibition on purchasing an
investment with the proceeds from a
borrowing repurchase transaction if the
purchased investment matures after the
maturity of the borrowing repurchase
transaction. To increase flexibility for
qualified credit unions, however, the
NCUA proposes to expand RegFlex in
proposed § 742.4 to include a limited
exemption from this restriction.

Specifically, RegFlex eligible FCUs will
be able to purchase securities with
maturities exceeding the maturity of the
borrowing repurchase transaction in an
amount not to exceed the credit union’s
net worth.

7. Investment Repurchase Transaction

Section 703.100(i) defines repurchase
transactions. 12 CFR 703.100(i). The
proposed rule renames them
“investment repurchase transactions”
and conforms the requirements for
investment repurchase transactions to
those of securities lending transactions.
Other than these revisions, the proposal
does not make any substantive
amendments in this regard.

8. Securities Lending Transaction

Section 703.100(k) addresses
securities lending transactions and
requires the FCU to take a perfected first
priority security interest in all collateral
the FCU receives. 12 CFR 703.100(k).
Proposed § 703.13 removes the word
“perfected”, but still requires a first
priority security interest through
possession or control of the collateral.
Often, under state law, possession or
control of collateral constitutes a
perfected security interest. In addition,
the proposed rule clarifies that an FCU’s
agent may act in its place in these
transactions.

9. Purchase of Equity-linked Options

Although § 703.110(a) prohibits FCUs
from purchasing financial derivatives,
including options, 12 CFR 703.110(a),
NCUA has approved an investment pilot
program permitting a vendor to act as
agent for an FCU to purchase equity-
linked options for limited purposes.
Specifically, under the pilot program, an
FCU may offer share certificates where
the dividend rate is tied to the
performance of the S&P 500 stock index
and may purchase equity-linked options
to fund the dividend. NCUA has placed
limitations on the pilot program to
minimize risk and continues to prohibit
FCUs from investing in options for their
own accounts.

Because of the positive experience
with the pilot program, the ANPR stated
that NCUA was considering amending
the investment regulation to make the
purchase of equity-linked options a
permissible investment activity for
FCUs for the limited purpose of funding
equity-linked dividends. The ANPR
discussed potential regulatory
limitations to this new authority and
solicited comments. Fourteen
commenters supported FCUs being
permitted to purchase equity-linked
options for the purpose of offering
equity-linked dividends to their
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members and also supported the
limitations suggested by NCUA. Two
commenters opposed FCUs being given
permission to purchase equity-linked
options.

Proposed § 703.14 expands
permissible investment activities for all
FCUs to permit them to purchase
equity-linked options for the sole
purpose of offering equity-linked
dividends to their members, subject to
limitations including: (1) Maximum
shares permitted in the program; (2)
minimum counterparty rating; (3)
collateral requirements; (4) option
proceeds to fund dividend costs only;
(5) final maturity of the options coincide
with the maturity of the share account;
and (6) minimum monthly reporting
requirements. FCUs are still prohibited
from investing in options for their own
accounts.

10. Investment Advisers

Section 703.40(c)(2) currently requires
an FCU to analyze an investment
adviser’s background, including
whether there are any enforcement
actions against the adviser or the
adviser’s associated personnel before
transacting business with the adviser. 12
CFR 703.40(c)(2). NCUA proposes to
amend this provision to clarify that, as
part of this background check, an FCU
should analyze the background of the
firm for whom the investment adviser
works, in addition to the investment
adviser and associated personnel.

11. Recordkeeping and Generally
Accepted Accounting Principles

The Act provides that the accounting
principles applicable to reports or
statements required to be filed with the
NCUA by insured credit unions, except
those with total assets of less than $10
million, must be uniform and consistent
with generally accepted accounting
principles (GAAP). 12 U.S.C.
1782a(a)(6)(C). The accounting standard
required in § 703.40(a) only requires
FCUs to classify their securities as hold-
to-maturity, available-for-sale, or
trading, in accordance with GAAP. 12
CFR 703.40(a). Accordingly, in
proposed § 703.4, NCUA proposes to
revise that rule to clarify that FCUs
having total assets of $10 million or
more must comply with all GAAP
provisions related to the accounting
principles applicable to reports or
statements required to be filed with the
NCUA, not just selected ones. While not
mandatory for FCUs with total assets of
less than $10 million, NCUA encourages
them also to comply with GAAP or to
account for their investments consistent
with the NCUA Accounting Manual For
Federal Credit Unions (Accounting

Manual). NCUA recognizes that at the
present the Accounting Manual, which
can be found on NCUA'’s web site, is
only in draft form.

12. Net Worth

Part 703 defines the term “net
capital” and uses an FCU’s net capital,
or percentage of net capital, as the basis
for measuring and specifying limits on
some of an FCU’s investment activities.
Amendments to the Act related to
prompt corrective action define “net
worth” and use net worth as its unit of
measure instead of net capital. To be
consistent, NCUA proposes to replace in
the investment rule all references to
‘“net capital” with “net worth.”

13. Format

The ANPR solicited comments as to
whether the format of part 703 needs to
be changed. Nine commenters stated
that the current format of part 703
should be changed to make the rule
easier to read and more conducive to
finding information quickly. They
suggested eliminating the question and
answer format and dividing large,
cumbersome sections of the rule into
smaller, distinct sections with
individual topic headings. Two
commenters preferred the current
format remain unchanged. NCUA agrees
with the nine commenters who favor a
more user-friendly investment rule and
proposes to reformat the rule.

As part of this effort to make the
investment rule easier to read and locate
information, NCUA proposes to revise
the manner in which specific terms are
defined. Specifically, the proposed rule
adds a number of new definitions,
deletes a number of existing definitions,
and segregates all definitions into
proposed § 703.2 to make the rule easier
to understand.

Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a proposed rule may have on a
substantial number of small credit
unions (those under one million dollars
in assets). The proposed rule clarifies
the investment authority granted to
FCUs and conforms the regulatory
flexibility program to the investment
rule. The proposed rule would not have
a significant economic impact on a
substantial number of small credit
unions, and, therefore, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

The current Office of Management
and Budget control number assigned to

Part 703 is 3133-0133. NCUA has
determined that the proposed rule
would not increase paperwork
requirements under the Paperwork
Reduction Act of 1995 and regulations
of the Office of Management and
Budget.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. The proposed rule would not
have substantial direct effects on the
states, on the connection between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this proposed rule does
not constitute a policy that has
federalism implications for purposes of
the executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

The NCUA has determined that this
proposed rule would not affect family
well-being within the meaning of
section 654 of the Treasury and General
Government Appropriations Act, 1999,
Public Law 105-277, 112 Stat. 2681
(1998).

Agency Regulatory Goal

NCUA'’s goal is to promulgate clear
and understandable regulations that
impose minimal regulatory burden. We
request your comments on whether the
proposed rule is understandable and
minimally intrusive.

List of Subjects
12 CFR Part 703

Credit unions, Investments.

12 CFR Part 742

Credit unions, Reporting and
recordkeeping requirements.

By the National Credit Union
Administration Board on December 19, 2002.
Becky Baker,

Secretary of the Board.

Accordingly, NCUA proposes to
amend 12 CFR parts 703 and 742 as
follows:
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PART 703—ORGANIZATION AND
OPERATIONS OF FEDERAL CREDIT
UNIONS

1. The authority citation for part 703
continues to read as follows:

Authority: 12 U.S.C. 1757(7), 1757(8),
1757(15).

2. Revise part 703 to read as follows:

PART 703—INVESTMENT AND
DEPOSIT ACTIVITIES

Sec.
703.1
703.2

Purpose and scope.

Definitions.

703.3 Investment policies.

703.4 Recordkeeping and documentation
requirements.

703.5 Discretionary control over
investments and investment advisers.

703.6 Credit analysis.

703.7 Notice of non-compliant investments.

703.8 Broker-dealers.

703.9 Safekeeping of investments.

703.10 Monitoring non-security
investments.

703.11 Valuing securities.

703.12 Monitoring securities.

703.13 Permissible investment activities.

703.14 Permissible investments.

703.15 Prohibited investment activities.

703.16 Prohibited investments.

703.17 Conflicts of interest.

703.18 Grandfathered Investments.

703.19 Investment pilot program.

§703.1 Purpose and scope.

(a) This part interprets several of the
provisions of sections 107(7), 107(8),
and 107(15) of the Federal Credit Union
Act (Act), 12 U.S.C. 1757(7), 1757(8),
1757(15), which list those securities,
deposits, and other obligations in which
a federal credit union may invest. Part
703 identifies certain investments and
deposit activities permissible under the
Act and prescribes regulations
governing those investments and
deposit activities on the basis of safety
and soundness concerns. Additionally,
part 703 identifies and prohibits certain
investments and deposit activities.
Investments and deposit activities that
are permissible under the Act and not
prohibited or otherwise regulated by
part 703 remain permissible for federal
credit unions.

(b) This part does not apply to:

(1) Investment in loans to members
and related activities, which is governed
by §§701.21, 701.22, 701.23, and part
723 of this chapter;

(2) The purchase of real estate-secured
loans pursuant to section 107(15)(A) of
the Act, which is governed by § 701.23
of this chapter;

(3) Investment in credit union service
organizations, which is governed by part
712 of this chapter;

(4) Investment in fixed assets, which
is governed by § 701.36 of this chapter;

(5) Investment by corporate credit
unions, which is governed by part 704
of this chapter; or

(6) Investment activity by state-
chartered credit unions, except as
provided in § 741.3(a)(3) of this chapter.

§703.2 Definitions.

The following definitions apply to
this part:

(a) Adjusted trading means selling an
investment to a counterparty at a price
above its current fair value and
simultaneously purchasing or
committing to purchase from the
counterparty another investment at a
price above its current fair value.

(b) Associated personnel means a
person engaged in the investment
banking or securities business who is
directly or indirectly controlled by a
National Association of Securities
Dealers (NASD) member, whether or not
this person is registered or exempt from
registration with NASD. Associated
personnel includes every sole
proprietor, partner, officer, director, or
branch manager of any NASD member.

(c) Bank note means a direct,
unconditional, and unsecured general
obligation of a bank that ranks equally
with all other senior unsecured
indebtedness of the bank, except deposit
liabilities and other obligations that are
subject to any priorities or preferences.

(d) Banker’s acceptance means a time
draft that is drawn on and accepted by
a bank and that represents an
irrevocable obligation of the bank.

(e) Borrowing repurchase transaction
means a transaction in which the federal
credit union agrees to sell a security to
a counterparty and to repurchase the
same or an identical security from that
counterparty at a specified future date
and at a specified price.

(f) Call means an option that gives the
holder the right to buy the underlying
security at a specified price during a
fixed time period.

(g) Collective investment fund means
a fund maintained by a national bank
under part 9 of the Comptroller of the
Currency’s regulations.

(h) Commercial mortgage related
security means a mortgage related
security, as defined below, except that
it is collateralized entirely by
commercial real estate, such as a
warehouse or office building, or a multi-
family dwelling consisting of more than
four units.

(i) Counterparty means the party on
the other side of the transaction.

(j) Custodial agreement means a
contract in which one party agrees to
exercise ordinary care in protecting the
securities held in safekeeping for others.

(k) Delivery versus payment means
payment for an investment must occur
simultaneously with its delivery.

(1) Deposit note means an obligation of
a bank that is similar to a certificate of
deposit but is rated.

(m) Derivatives means financial
instruments or other contracts whose
value is based on the performance of an
underlying financial asset, index or
other investment that have the three
following characteristics:

(1) It has one or more underlyings and
one or more notional amounts or
payment provisions or both that
determine the amount of the settlement
or settlements, and, in some cases,
whether or not a settlement is required;

(2) It requires no initial net
investment or an initial net investment
that is less than would be required for
other types of contracts that would be
expected to have a similar response to
changes in market factors; and

(3) Its terms require or permit net
settlement, it can readily be settled net
by means outside the contract, or it
provides for delivery of an asset that
puts the recipient in a position not
substantially different from net
settlement.

(n) Embedded option means a
characteristic of an investment that
gives the issuer or holder the right to
alter the level and timing of the cash
flows of the investment. Embedded
options include call and put provisions
and interest rate caps and floors. Since
a prepayment option in a mortgage is a
type of call provision, a mortgage-
backed security composed of mortgages
that may be prepaid is an example of an
investment with an embedded option.

(0) Eurodollar deposit means a U.S.
dollar-denominated deposit in a foreign
branch of a United States depository
institution.

(p) European financial options
contract means an option that can be
exercised only on its expiration date.

(q) Fair value means the amount at
which an instrument could be
exchanged in a current, arms-length
transaction between willing parties, as
opposed to a forced or liquidation sale.

(r) Financial options contract means
an agreement to make or take delivery
of a standardized financial instrument
upon demand by the holder of the
contract as specified in the agreement.

(s) Immediate family member means a
spouse or other family member living in
the same household.

(t) Industry-recognized information
provider means an organization that
obtains compensation by providing
information to investors and receives no
compensation for the purchase or sale of
investments.
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(u) Investment means any security,
obligation, account, deposit, or other
item authorized for purchase by a
federal credit union under sections
107(7), 107(8), or 107(15) of the Act, or
this part, other than loans to members.

(v) Investment repurchase transaction
means a transaction in which an
investor agrees to purchase a security
from a counterparty and to resell the
same or an identical security to that
counterparty at a specified future date
and at a specified price.

(w) Maturity means the date the last
principal amount of a security is
scheduled to come due and does not
mean the call date or the weighted
average life of a security.

(x) Mortgage related security means a
security as defined in section 3(a)(41) of
the Securities Exchange Act of 1934 (15
U.S.C. 78c(a)(41)), e.g., a privately-
issued security backed by first lien
mortgages secured by real estate upon
which is located a dwelling, mixed
residential and commercial structure,
residential manufactured home, or
commercial structure, that is rated in
one of the two highest rating categories
by at least one nationally-recognized
statistical rating organization.

(v) Mortgage servicing rights means a
contractual obligation to perform
mortgage servicing and the right to
receive compensation for performing
those services. Mortgage servicing is the
administration of a mortgage loan,
including collecting monthly payments
and fees, providing recordkeeping and
escrow functions, and, if necessary
curing defaults and foreclosing.

(z) Negotiable instrument means an
instrument that may be freely
transferred from the purchaser to
another person or entity by delivery, or
endorsement and delivery, with full
legal title becoming vested in the
transferee.

(aa) Net worth means the retained
earnings balance of the credit union at
quarter end as determined under
generally accepted accounting
principles and as further defined in
§ 702.2(f) of this chapter.

(bb) Official means any member of a
federal credit union’s board of directors,
credit committee, supervisory
committee, or investment-related
committee.

(cc) Ordinary care means the degree
of care, which an ordinarily prudent
and competent person engaged in the
same line of business or endeavor
should exercise under similar
circumstances.

(dd) Pair-off transaction means an
investment purchase transaction that is
closed or sold on, or before the
settlement date. In a pair-off, an investor

commits to purchase an investment, but
then pairs-off the purchase with a sale
of the same investment before or on the
settlement date.

(ee) Put means a financial options
contract that entitles the holder to sell,
entirely at the holder’s option, a
specified quantity of a security at a
specified price at any time until the
stated expiration date of the contract.

(ff) Registered investment company
means an investment company that is
registered with the Securities and
Exchange Commission under the
Investment Company Act of 1940 (15
U.S.C. 80a). Examples of registered
investment companies are mutual funds
and unit investment trusts.

(gg) Regular way settlement means
delivery of a security from a seller to a
buyer within the time frame that the
securities industry has established for
immediate delivery of that type of
security. For example, regular way
settlement of a Treasury security
includes settlement on the trade date
(cash), the business day following the
trade date (regular way), and the second
business day following the trade date
(skip day).

(hh) Residual interest means the
remainder cash flows from
collateralized mortgage obligations/real
estate mortgage investment conduits
(CMOs/REMICs), or other mortgage-
backed security transaction, after
payments due bondholders and trust
administrative expenses have been
satisfied.

(ii) Securities lending means lending
a security to a counterparty, either
directly or through an agent, and
accepting collateral in return.

(jj) Security means a share,
participation, or other interest in
property or in an enterprise of the issuer
or an obligation of the issuer that: (1)
Either is represented by an instrument
issued in bearer or registered form or, if
not represented by an instrument, is
registered in books maintained to record
transfers by or on behalf of the issuer;
(2) Is of a type commonly dealt in on
securities exchanges or markets or,
when represented by an instrument, is
commonly recognized in any area in
which it is issued or dealt in as a
medium for investment; and (3) Either
is one of a class or series or by its terms
is divisible into a class or series of
shares, participations, interests, or
obligations.

(kk) Senior management employee
means a federal credit union’s chief
executive officer (typically this
individual holds the title of President or
Treasurer/Manager), an assistant chief
executive officer, and the chief financial
officer.

(11) Small business related security
means a security as defined in section
3(a)(53) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)(53)), e.g., a
security that is rated in 1 of the 4
highest rating categories by at least one
nationally recognized statistical rating
organization, and represents an interest
in 1 or more promissory notes or leases
of personal property evidencing the
obligation of a small business concern
and originated by an insured depository
institution, insured credit union,
insurance company, or similar
institution which is supervised and
examined by a Federal or State
authority, or a finance company or
leasing company. This definition does
not include Small Business
Administration securities permissible
under section 107(7) of the Act.

(mm) Weighted average life means the
weighted-average time to the return of a
dollar of principal, calculated by
multiplying each portion of principal
received by the time at which it is
expected to be received (based on a
reasonable and supportable estimate of
that time) and then summing and
dividing by the total amount of
principal.

(nn) When-issued trading of securities
means the buying and selling of
securities in the period between the
announcement of an offering and the
issuance and payment date of the
securities.

(0o) Yankee dollar deposit means a
deposit in a United States branch of a
foreign bank licensed to do business in
the state in which it is located, or a
deposit in a state-chartered, foreign
controlled bank.

(pp) Zero coupon investment means
an investment that makes no periodic
interest payments but instead is sold at
a discount from its face value. The
holder of a zero coupon investment
realizes the rate of return through the
gradual appreciation of the investment,
which is redeemed at face value on a
specified maturity date.

§703.3 Investment policies.

A federal credit union’s board of
directors must establish written
investment policies consistent with the
Act, this part, and other applicable laws
and regulations and must review the
policy at least annually. These policies
may be part of a broader, asset-liability
management policy. Written investment
policies must address the following:

(a) The purposes and objectives of the
federal credit union’s investment
activities;

(b) The characteristics of the
investments the federal credit union
may make including the issuer,



Federal Register/Vol. 67, No. 249/Friday, December 27,

2002 /Proposed Rules 79003

maturity, index, cap, floor, coupon rate,
coupon formula, call provision, average
life, and interest rate risk;

(c) How the federal credit union will
manage interest rate risk;

(d) How the federal credit union will
manage liquidity risk;

(e) How the federal credit union will
manage credit risk including
specifically listing institutions, issuers,
and counterparties that may be used, or
criteria for their selection, and limits on
the amounts that may be invested with
each;

(f) How the federal credit union will
manage concentration risk, which can
result from dealing with a single or
related issuers, lack of geographic
distribution, holding obligations with
similar characteristics like maturities
and indexes, holding bonds having the
same trustee, and holding securitized
loans having the same originator,
packager, or guarantor;

(g) Who has investment authority and
the extent of that authority. Those with
authority must be qualified by
education or experience to assess the
risk characteristics of investments and
investment transactions. Only those
individuals with investment authority
may be voting members of an
investment committee;

(h) The broker-dealers the federal
credit union may use;

(i) The safekeepers the federal credit
union may use;

(j) How the federal credit union will
handle an investment that, after
purchase, is outside of board policy or
fails a requirement of this part; and

(k) How the federal credit union will
conduct investment trading activities, if
applicable, including addressing:

(1) Who has purchase and sale
authority;

(2) Limits on trading account size;

(3) Allocation of cash flow to trading
accounts;

(4) Stop loss or sale provisions;

(5) Dollar size limitations of specific
types, quantity and maturity to be
purchased;

(6) Limits on the length of time an
investment may be inventoried in a
trading account; and

(7) Internal controls, including
segregation of duties.

§703.4 Recordkeeping and documentation
requirements.

(a) Federal credit unions with assets
of $10,000,000 or greater must comply
with all generally accepted accounting
principles applicable to reports or
statements required to be filed with the
NCUA. Federal credit unions with
assets less than $10,000,000 are
encouraged to do the same, but are not

required to do so. Federal credit unions
with assets less than $10,000,000 may
choose to account for their investments
consistent with the NCUA Accounting
Manual For Federal Credit Unions.

(b) A federal credit union must
maintain documentation for each
investment transaction for as long as it
holds the investment and until the
documentation has been audited in
accordance with § 701.12 of this chapter
and examined by NCUA. The
documentation should include, where
applicable, bids and prices at purchase
and sale and for periodic updates,
relevant disclosure documents or a
description of the security from an
industry-recognized information
provider, financial data, and tests and
reports required by the federal credit
union’s investment policy and this part.

(c) A federal credit union must
maintain documentation its board of
directors used to approve a broker-
dealer or a safekeeper for as long as the
broker-dealer or safekeeper is approved
and until the documentation has been
audited in accordance with §701.12 of
this chapter and examined by NCUA.

(d) A federal credit union must obtain
an individual confirmation statement
from each broker-dealer for each
investment purchased or sold.

§703.5 Discretionary control over
investments and investment advisers.

(a) Except as provided in paragraph
(b) of this section, a federal credit union
must retain discretionary control over
its purchase and sale of investments. A
federal credit union has not delegated
discretionary control to an investment
adviser when the federal credit union
reviews all recommendations from
investment advisers and is required to
authorize a recommended purchase or
sale transaction before its execution.

(b)(1) A federal credit union may
delegate discretionary control over the
purchase and sale of investments to a
person other than a federal credit union
official or employee:

(i) Provided the person is an
investment adviser registered with the
Securities and Exchange Commission
under the Investment Advisers Act of
1940 (15 U.S.C. 80b); and

(ii) In an amount up to 100 percent of
its net worth in the aggregate at the time
of delegation.

(2) At least annually, the federal
credit union must adjust the amount of
funds held under discretionary control
to comply with the 100 percent of net
worth cap. The federal credit union’s
board of directors must receive notice as
soon as possible, but no later than the
next regularly scheduled board meeting,
of the amount exceeding the net worth

cap and notify in writing the
appropriate regional director within 5
days after the board meeting. The credit
union must develop a plan to comply
with the cap within a reasonable period
of time.

(3) Before transacting business with
an investment adviser, a federal credit
union must analyze his or her
background and information available
from state or federal securities
regulators, including any enforcement
actions against the adviser, associated
personnel, and the firm for which the
adviser works.

(c) A federal credit union may not
compensate an investment adviser with
discretionary control over the purchase
and sale of investments on a per
transaction basis or based on capital
gains, capital appreciation, net income,
performance relative to an index, or any
other incentive basis.

(d) A federal credit union must obtain
a report from its investment adviser at
least monthly that details the
investments under the adviser’s control
and their performance.

§703.6 Credit analysis.

A federal credit union must conduct
and document a credit analysis on an
investment and the issuing entity before
purchasing it, except for investments
issued or fully guaranteed as to
principal and interest by the U.S.
government or its agencies, enterprises,
or corporations or fully insured
(including accumulated interest) by the
National Credit Union Administration
or the Federal Deposit Insurance
Corporation. A federal credit union
must update this analysis at least
annually for as long as it holds the
investment.

§703.7 Notice of non-compliant
investments.

A federal credit union’s board of
directors must receive notice as soon as
possible, but no later than the next
regularly scheduled board meeting, of
any investment that either is outside of
board policy after purchase or has failed
a requirement of this part. The board of
directors must document its action
regarding the investment in the minutes
of the board meeting, including a
detailed explanation of any decision not
to sell it. The federal credit union must
notify in writing the appropriate
regional director of an investment that
has failed a requirement of this part
within 5 days after the board meeting.

§703.8 Broker-dealers.

(a) A federal credit union may
purchase and sell investments through a
broker-dealer as long as the broker-
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dealer is registered as a broker-dealer
with the Securities and Exchange
Commission under the Securities
Exchange Act of 1934 (15 U.S.C. 78a et
seq.) or is a depository institution whose
broker-dealer activities are regulated by
a federal or state regulatory agency.

(b) Before purchasing an investment
through a broker-dealer, a federal credit
union must analyze and annually
update the following:

(1) The background of any sales
representative with whom the federal
credit union is doing business;

(2) Information available from state or
federal securities regulators and
securities industry self-regulatory
organizations, such as the National
Association of Securities Dealers and
the North American Securities
Administrators Association, about any
enforcement actions against the broker-
dealer, its affiliates, or associated
personnel; and

(3) If the broker-dealer is acting as the
federal credit union’s counterparty, the
ability of the broker-dealer and its
subsidiaries or affiliates to fulfill
commitments, as evidenced by capital
strength, liquidity, and operating
results. The federal credit union should
consider current financial data, annual
reports, reports of nationally-recognized
statistical rating agencies, relevant
disclosure documents, and other
sources of financial information.

§703.9 Safekeeping of investments.

(a) A federal credit union’s purchased
investments and repurchase collateral
must be in the federal credit union’s
possession, recorded as owned by the
federal credit union through the Federal
Reserve Book-Entry System, or held by
a board-approved safekeeper under a
written custodial agreement that
requires the safekeeper to exercise, at
least, ordinary care.

(b) Any safekeeper used by a federal
credit union must be regulated and
supervised by either the Securities and
Exchange Commission, a federal or state
depository institution regulatory agency,
or a state trust company regulatory
agency.

(c) A federal credit union must obtain
and reconcile monthly a statement of
purchased investments and repurchase
collateral held in safekeeping.

(d) Annually, the federal credit union
must analyze the ability of the
safekeeper to fulfill its custodial
responsibilities, as evidenced by capital
strength, liquidity, and operating
results. The federal credit union should
consider current financial data, annual
reports, reports of nationally-recognized
statistical rating agencies, relevant

disclosure documents, and other
sources of financial information.

§703.10 Monitoring non-security
investments.

(a) At least quarterly, a federal credit
union must prepare a written report
listing all of its shares and deposits in
banks, credit unions, and other
depository institutions, that have one or
more of the following features:

(1) Embedded options;

(2) Remaining maturities greater than
3 years; or

(3) Coupon formulas that are related
to more than one index or are inversely
related to, or multiples of, an index.

(b) The requirement of paragraph (a)
of this section does not apply to shares
and deposits that are securities.

(c) If a federal credit union does not
have an investment-related committee,
then each member of its board of
directors must receive a copy of the
report described in paragraph (a) of this
section. If a federal credit union has an
investment-related committee, then
each member of the committee must
receive a copy of the report, and each
member of the board must receive a
summary of the information in the
report.

§703.11 Valuing securities.

(a) Before purchasing or selling a
security, a federal credit union must
obtain either price quotations on the
security from at least two broker-dealers
or a price quotation on the security from
an industry-recognized information
provider. This requirement to obtain
price quotations does not apply to new
issues purchased at par or at original
issue discount.

(b) At least monthly, a federal credit
union must determine the fair value of
each security it holds. It may determine
fair value by obtaining a price quotation
on the security from an industry-
recognized information provider, a
broker-dealer, or a safekeeper.

(c) At least annually, the federal credit
union’s supervisory committee or its
external auditor must independently
assess the reliability of monthly price
quotations received from a broker-dealer
or safekeeper. The federal credit union’s
supervisory committee or external
auditor must follow generally accepted
auditing standards, which require either
re-computation or reference to market
quotations.

(d) If a federal credit union is unable
to obtain a price quotation required by
this section for a particular security,
then it may obtain a quotation for a
security with substantially similar
characteristics.

§703.12 Monitoring securities.

(a) At least monthly, a federal credit
union must prepare a written report
setting forth, for each security held, the
fair value and dollar change since the
prior month-end, with summary
information for the entire portfolio.

(b) At least quarterly, a federal credit
union must prepare a written report
setting forth the sum of the fair values
of all fixed and variable rate securities
held that have one or more of the
following features:

(1) Embedded options;

(2) Remaining maturities greater than
3 years; or

(3) Coupon formulas that are related
to more than one index or are inversely
related to, or multiples of, an index.

(c) Where the amount calculated in
paragraph (b) of this section is greater
than a federal credit union’s net worth,
the report described in that paragraph
must provide a reasonable and
supportable estimate of the potential
impact, in percentage and dollar terms,
of an immediate and sustained parallel
shift in market interest rates of plus and
minus 300 basis points on:

(1) The fair value of each security in
the federal credit union’s portfolio;

(2) The fair value of the federal credit
union’s portfolio as a whole; and

(3) The federal credit union’s net
worth.

(d) If the federal credit union does not
have an investment-related committee,
then each member of its board of
directors must receive a copy of the
reports described in paragraphs (a)
through (c) of this section. If the federal
credit union has an investment-related
committee, then each member of the
committee must receive copies of the
reports, and each member of the board
of directors must receive a summary of
the information in the reports.

§703.13 Permissible investment activities.

(a) Regular way settlement and
delivery versus payment basis. A federal
credit union may only contract for the
purchase or sale of a security as long as
the delivery of the security is by regular
way settlement and the transaction is
accomplished on a delivery versus
payment basis.

(b) Federal funds. A federal credit
union may sell federal funds to an
institution described in Section 107(8)
of the Act and credit unions, as long as
the interest or other consideration
received from the financial institution is
at the market rate for federal funds
transactions.

(c) Investment repurchase transaction.
A federal credit union may enter into an
investment repurchase transaction so
long as:
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(1) Any securities the federal credit
union receives are permissible
investments for federal credit unions,
the federal credit union, or its agent,
either takes physical possession or
control of the repurchase securities or is
recorded as owner of them through the
Federal Reserve Book Entry Securities
Transfer System, the federal credit
union, or its agent, receives a daily
assessment of their market value,
including accrued interest, and the
federal credit union maintains adequate
margins that reflect a risk assessment of
the securities and the term of the
transaction; and

(2) The federal credit union has
entered into signed contracts with all
approved counterparties.

(d) Borrowing repurchase transaction.
A federal credit union may enter into a
borrowing repurchase transaction so
long as:

(1) The transaction meets the
requirements of paragraph (c) of this
section;

(2) Any cash the federal credit union
receives is subject to the borrowing limit
specified in Section 107(9) of the Act,
and any investments the federal credit
union purchases with that cash are
permissible for federal credit unions;
and

(3) The investments referenced in
paragraph (d)(2) of this section mature
no later than the maturity of the
borrowing repurchase transaction.

(e) Securities lending transaction. A
federal credit union may enter into a
securities lending transaction so long as:

(1) The federal credit union receives
written confirmation of the loan;

(2) Any collateral the federal credit
union receives is a legal investment for
federal credit unions, the federal credit
union, or its agent, obtains a first
priority security interest in the collateral
by taking physical possession or control
of the collateral, or is recorded as owner
of the collateral through the Federal
Reserve Book Entry Securities Transfer
System; and the federal credit union, or
its agent, receives a daily assessment of
the market value of the collateral,
including accrued interest, and
maintains adequate margin that reflects
a risk assessment of the collateral and
the term of the loan;

(3) Any cash the federal credit union
receives is subject to the borrowing limit
specified in section 107(9) of the Act,
and any investments the federal credit
union purchases with that cash are
permissible for federal credit unions
and mature no later than the maturity of
the transaction; and

(4) The federal credit union has
executed a written loan and security
agreement with the borrower.

(f)(1) Trading securities. A federal
credit union may trade securities,
including engaging in when-issued
trading and pair-off transactions, so long
as the federal credit union can show
that it has sufficient resources,
knowledge, systems, and procedures to
handle the risks.

(2) A federal credit union must record
any security it purchases or sells for
trading purposes at fair value on the
trade date. The trade date is the date the
federal credit union commits, orally or
in writing, to purchase or sell a security.

(3) At least monthly, the federal credit
union must give its board of directors or
investment-related committee a written
report listing all purchase and sale
transactions of trading securities and the
resulting gain or loss on an individual
basis.

8§703.14 Permissible investments.

(a) Variable rate investment. A federal
credit union may invest in a variable
rate investment, as long as the index is
tied to domestic interest rates and not,
for example, to foreign currencies,
foreign interest rates, or domestic or
foreign commodity prices, equity prices,
or inflation rates. For purposes of this
part, the U.S. dollar-denominated
London Interbank Offered Rate (LIBOR)
is a domestic interest rate.

(b) Corporate credit union shares or
deposits. A federal credit union may
purchase shares or deposits in a
corporate credit union, except where the
NCUA Board has notified it that the
corporate credit union is not operating
in compliance with part 704 of this
chapter. A federal credit union’s
aggregate amount of paid-in capital and
membership capital, as defined in part
704 of this chapter, in one corporate
credit union is limited to two percent of
its assets measured at the time of
investment or adjustment. A federal
credit union’s aggregate amount of paid-
in capital and membership capital in all
corporate credit unions is limited to
four percent of its assets measured at the
time of investment or adjustment.

(c) Registered investment company. A
federal credit union may invest in a
registered investment company or
collective investment fund, as long as
the prospectus of the company or fund
restricts the investment portfolio to
investments and investment
transactions that are permissible for
federal credit unions.

(d) Collateralized mortgage obligation/
real estate mortgage investment conduit.
A federal credit union may invest in a
fixed or variable rate collateralized
mortgage obligation/real estate mortgage
investment conduit.

(e) Municipal security. A federal
credit union may purchase and hold a
municipal security, as defined in
section 107(7)(K) of the Act, only ifa
nationally-recognized statistical rating
organization has rated it in one of the
four highest rating categories.

(f) Instruments issued by institutions
described in section 107(8) of the Act.
A federal credit union may invest in the
following instruments issued by an
institution described in section 107(8) of
the Act:

(1) Yankee dollar deposits;

(2) Eurodollar deposits;

(3) Banker’s acceptances;

(4) Deposit notes; and

(5) Bank notes with original weighted
average maturities of less than five
years.

(g) European financial options
contract. A federal credit union may
purchase a European financial options
contract or a series of European
financial options contracts only to fund
the payment of dividends on member
share certificates where the dividend
rate is tied to an equity index provided:

(1) The option and dividend rate are
based on a domestic equity index;

(2) Proceeds from the options are used
only to fund dividends on the equity-
linked share certificates;

(3) Dividends on the share certificates
are derived solely from the change in
the domestic equity index over a
specified period;

(4) The options’ expiration dates
coincide with the maturity date of the
share certificate;

(5) The certificate may be redeemed
prior to the maturity date only upon the
member’s death or termination of the
corresponding option;

(6) The total costs associated with the
purchase of the option is known by the
federal credit union prior to effecting
the transaction;

(7) The options are purchased at the
same time the certificate is issued to the
member.

(8) The counterparty to the
transaction is a domestic counterparty
and has been approved by the federal
credit union’s board of directors;

(9) The counterparty to the
transaction:

(i) Has a long-term, senior, unsecured
debt rating from a nationally-recognized
statistical rating organization of AA- (or
equivalent) or better at the time of the
transaction, and the contract between
the counterparty and the federal credit
union specifies that if the long-term,
senior, unsecured debt rating declines
below AA- (or equivalent) then the
counterparty agrees to post collateral
with an independent party in an amount
fully securing the value of the option; or
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(ii) Posts collateral with an
independent party in an amount fully
securing the value of the option if the
counterparty does not have a long-term,
senior unsecured debt rating from a
nationally-recognized statistical rating
organization.

(10) Any collateral posted by the
counterparty is a permissible
investment for federal credit unions and
is valued daily by an independent third
party along with the value of the option;

(11) The aggregate amount of equity-
linked member share certificates does
not exceed the credit union’s net worth;

(12) The terms of the share certificate
include a guarantee that there can be no
loss of principal to the member
regardless of changes in the value of the
option unless the certificate is redeemed
prior to maturity; and

(13) The federal credit union provides
it board of directors with a monthly
report detailing at a minimum:

(i) The dollar amount of outstanding
equity-linked share certificates;

(ii) Their maturities; and

(iii) The fair value of the options as
determined by an independent third
party.

§703.15 Prohibited investment activities;
adjusted trading or short sales.

A federal credit union may not engage
in adjusted trading or short sales.

§703.16 Prohibited investments.

(a) Derivatives. A federal credit union
may not purchase or sell financial
derivatives, such as futures, options,
interest rate swaps, or forward rate
agreements, except as permitted under
§§701.21(i) and 703.14(h) of this
chapter;

(b) Zero coupon investments. A
federal credit union may not purchase a
zero coupon investment with a maturity
date that is more than 10 years from the
settlement date; and

(c) Mortgage servicing rights. A
federal credit union may not purchase
mortgage servicing rights as an
investment but may perform mortgage
servicing functions as a financial service
for a member as long as the mortgage
loan is owned by a member;

(d) A federal credit union may not
purchase a commercial mortgage related
security that is not otherwise permitted
by section 107(7)(E) of the Act.

(e) Other prohibited investments. A
federal credit union may not purchase
stripped mortgage-backed securities,
residual interests in collateralized
mortgage obligations/real estate
mortgage investment conduits, or small
business related securities.

§703.17 Conflicts of interest.

(a) A federal credit union’s officials
and senior management employees, and
their immediate family members, may
not receive anything of value in
connection with its investment
transactions. This prohibition also
applies to any other employee, such as
an investment officer, if the employee is
directly involved in investments, unless
the federal credit union’s board of
directors determines that the employee’s
involvement does not present a conflict
of interest. This prohibition does not
include compensation for employees.

(b) A federal credit union’s officials
and employees must conduct all
transactions with business associates or
family members that are not specifically
prohibited by paragraph (a) of this
section at arm’s length and in the
federal credit union’s best interest.

§703.18 Grandfathered Investments.

(a) Subject to safety and soundness
considerations, a federal credit union
may hold a CMO/REMIC residual,
stripped mortgage-backed securities, or
zero coupon security with a maturity
greater than 10 years, if it purchased the
investment:

(1) Before December 2, 1991; or

(2) On or after December 2, 1991, but
before January 1, 1998, if for the
purpose of reducing interest rate risk
and if the federal credit union meets the
following;:

(i) The federal credit union has a
monitoring and reporting system in
place that provides the documentation
necessary to evaluate the expected and
actual performance of the investment
under different interest rate scenarios;

(ii) The federal credit union uses the
monitoring and reporting system to
conduct and document an analysis that
shows, before purchase, that the
proposed investment will reduce its
interest rate risk;

(iii) After purchase, the federal credit
union evaluates the investment at least
quarterly to determine whether or not it
actually has reduced the interest rate
risk; and

(iv) The federal credit union accounts
for the investment consistent with
generally accepted accounting
principles.

(b) All grandfathered investments are
subject to the valuation and monitoring
requirements of §§703.10, 703.11, and
703.12 of this part.

§703.19 Investment pilot program.

(a) Under the investment pilot
program, NCUA will permit a limited
number of federal credit unions to
engage in investment activities

prohibited by this part but permitted by
the Act.

(b) Except as provided in paragraph
(c) of this section, before a federal credit
union may engage in additional
activities, it must obtain written
approval from NCUA. To obtain
approval, a federal credit union must
submit a request to its regional director
that addresses the following items:

(1) Certification that the federal credit
union is “well-capitalized” under part
702 of this chapter;

(2) Board policies approving the
activities and establishing limits on
them;

(3) A complete description of the
activities, with specific examples of
how they will benefit the federal credit
union and how they will be conducted;

(4) A demonstration of how the
activities will affect the federal credit
union’s financial performance, risk
profile, and asset-liability management
strategies;

(5) Examples of reports the federal
credit union will generate to monitor
the activities;

(6) Projections of the associated costs
of the activities, including personnel,
computer, audit, and so forth;

(7) Descriptions of the internal
systems that will measure, monitor, and
report the activities;

(8) Qualifications of the staff and
officials responsible for implementing
and overseeing the activities; and

(9) Internal control procedures that
will be implemented, including audit
requirements.

(c) A third-party seeking approval of
an investment pilot program must
submit a request to the Director of the
Office of Examination and Insurance
that addresses the following items:

(1) A complete description of the
activities with specific examples of how
a credit union will conduct and account
for them, and how they will benefit a
federal credit union;

(2) A description of any risks to a
federal credit union from participating
in the program; and

(3) Contracts that must be executed by
the federal credit union.

(d) A federal credit union need not
obtain individual written approval to
engage in investment activities
prohibited by this part but permitted by
statute where the activities are part of a
third-party investment program that
NCUA has approved under this section.

PART 742—REGULATORY
FLEXIBILITY PROGRAM

3. The authority citation for part 742
continues to read as follows:

Authority: 12 U.S.C. 1756 and 1766.
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4. Revise § 742.4 to read as follows:

§742.4 From what NCUA Regulations will
| be exempt?

(a) RegFlex credit unions are exempt
from the provisions of the following
NCUA regulations without restrictions
or limitations: § 701.25, § 701.32(b) and
(c), §701.36(a), (b) and (c),
§703.5(b)(1)(ii) and (b)(2), § 703.12(c);
and § 703.16(b) of this chapter.

(b) RegFlex credit unions are exempt
from the provisions of the following
NCUA regulations with certain
restrictions or limitations:

(1) § 703.13(d)(3) of this chapter,
provided the value of the investments
that mature later than the borrowing
repurchase transaction does not exceed
100 percent of the federal credit union’s
net worth; and

(2) § 703.16(d) of this chapter
provided,

(i) The issuer of the security is
domestic;

(ii) The security is rated in one of the
two highest rating categories by at least
one nationally-recognized statistical
rating organization;

(iii) The security meets the definition
of mortgage related security as defined
in 15 U.S.C. 78c(a)(41) and the
definition of commercial mortgage
related security as defined in § 703.2 of
this chapter;

(iv) The security’s underlying pool of
loans contains more than 50 loans with
no one loan representing more than 10
percent of the pool; and

(v) The aggregate total of commercial
mortgage related securities purchased
by the federal credit union does not
exceed 50 percent of its net worth.

[FR Doc. 02—-32496 Filed 12—26—02; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NE—35-AD]

RIN 2120-AA64

Airworthiness Directives; General

Electric Company CF6-50 Series
Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The Federal Aviation
Administration (FAA) proposes to adopt
a new airworthiness directive (AD) that
is applicable to General Electric

Company (GE) CF6-50 series turbofan
engines. This proposal would require
removal from service of eight serial
number (SN) low pressure turbine (LPT)
stage 1 disks, part number (P/N)
9061M21P03, at the next engine shop
visit. This proposal is prompted by a
report of the potential for iron-rich
inclusions introduced during
manufacture in the affected disks. The
actions specified by the proposed AD
are intended to prevent LPT stage 1 disk
cracking, due to iron-rich inclusions
introduced during manufacture, leading
to uncontained disk failure.

DATES: Comments must be received by
February 25, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2002—-NE—
35—AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may be inspected at this location, by
appointment, between 8 a.m. and 4:30
p-m., Monday through Friday, except
Federal holidays. Comments may also
be sent via the Internet using the
following address: ““9-ane-
adcomment@faa.gov’. Comments sent
via the Internet must contain the docket
number in the subject line.

FOR FURTHER INFORMATION CONTACT:
Karen Curtis, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone: (781) 238-7192,
fax: (781) 238-7199.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this action may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this

proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NE-35—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRM’s

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 2002-NE-35—AD, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

In November of 2000, the FAA
became aware that a CF6—-80C2 engine
high pressure turbine disk was rejected
at inspection because it was cracked. GE
and the disk supplier investigated and
determined that the crack resulted from
the presence of an iron-rich inclusion
that was inadvertently introduced into
the lot of INCO 718 disk material during
the manufacturing melt process. GE and
the disk supplier have since identified
another lot that potentially had iron-rich
inclusions introduced during the
manufacturing melt process. That lot
was used to manufacture eight CF6-50
engine LPT stage 1 disks. GE and the
disk supplier have since coordinated
and implemented corrective actions to
prevent inclusions from being
introduced in the manufacturing melt
process.

On November 30, 2001, GE issued
service bulletin (SB) SB 72-1225,
requesting that operators remove the
eight suspect disks from service at the
next engine shop visit. On January 7,
2002, GE issued All Operators Wire No.
02.CF6/002, again informing the
operators of the above SB,
recommending removal of the suspect
disks from service, and requesting
report back of the disk removal date to
GE. Currently, not all of the eight disks
have been reported as having been
removed or scheduled for removal. This
condition, if not corrected, could result
in LPT stage 1 disk cracking, leading to
uncontained disk failure.

FAA’s Determination of an Unsafe
Condition and Proposed Actions

Since an unsafe condition has been
identified that is likely to exist or
develop on other CF6 series turbofan
engines of a similar type design and
manufacturing sequence, the proposed
AD would require removal from service
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of CF6-50 LPT stage 1 disks, P/N
9061M21P03, SN’s SNL17693,
SNL17694, SNL44200, SNL47624,
SNL47625, SNL47626, SNL47627, and
SNL47628 at the next engine shop visit
after the effective date of the AD.

Economic Analysis

There are approximately 2,101 CF6—
50 series turbofan engines of the
affected design in the worldwide fleet.
The FAA estimates that no more than
eight of the 469 engines installed on
airplanes of U.S. registry would be
affected by this proposed AD. The FAA
also estimates that it would take
approximately 32 work hours per engine
to perform the proposed actions, and
that the average labor rate is $60 per
work hour. Required parts would cost
approximately $75,490 per engine.
Based on these figures, the total cost of
the proposed AD to eight U.S. operators
is estimated to be $619,280.

Regulatory Analysis

This proposed rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this proposed rule.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

General Electric Company: Docket No. 2002—
NE-35-AD.

Applicability

This airworthiness directive (AD) is
applicable to General Electric Company CF6—
50 series turbofan engines with low pressure
turbine (LPT) stage 1 disks, part number (P/
N) 9061M21P03, serial numbers (SN’s)
SNL17693, SNL17694, SNL44200,
SNL47624, SNL47625, SNL47626,
SNL47627, and SNL47628 installed. These
engines are installed on, but not limited to
Airbus Industrie A300, Boeing 747, and
McDonnell Douglas DC-10 airplanes.

Note 1: This AD applies to each engine
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
engines that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance

Compliance with this AD is required as
indicated, unless already done.

To prevent LPT stage 1 disk cracking due
to the potential for iron-rich inclusions
introduced during manufacture, leading to
uncontained disk failure, do the following:

(a) Remove from service LPT stage 1 disks
P/N 9061M21P03, SN’s SNL17693,
SNL17694, SNL44200, SNL47624,
SNL47625, SNL47626, SNL47627, and
SNL47628 at the next engine shop visit.

(b) After the effective date of this AD, do
not install any of the LPT stage 1 disks listed
in paragraph (a) of this AD into any engine.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office (ECO). Operators must
submit their request through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, ECO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the ECO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be done.

Issued in Burlington, Massachusetts, on
December 20, 2002.
Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 02-32659 Filed 12-26-02; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2000-CE-59-AD]
RIN 2120-AA64

Airworthiness Directives; Air Tractor,
Inc. Models AT-300, AT—400, AT—400A,
AT-401, AT-401B, AT-402, AT-402A,
AT-402B, AT-501, AT-502, and AT-
502B Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain Air
Tractor, Inc. (Air Tractor) Models AT—
300, AT-400, AT-400A, AT-401, AT-
401B, AT-402, AT-402A, AT-402B,
AT-501, AT-502, and AT-502B
airplanes. This proposed AD would
require you to repetitively inspect the
vertical fin front spar fitting for cracks
and replace any cracked fitting found.
This proposed AD would also require
you to install a steel doubler as a
terminating action for the repetitive
inspections. This proposed AD is the
result of a report of failure of a 1/4-inch
thick vertical fin front spar fitting. The
actions specified by this proposed AD
are intended to prevent failure of the
vertical fin front spar fitting, which
could result in failure of the rear spar
fitting. Such failures could lead to loss
of directional control of the airplane.
DATES: The Federal Aviation
Administration (FAA) must receive any
comments on this proposed rule on or
before February 28, 2003.

ADDRESSES: Submit comments to FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
2000-CE-59-AD, 901 Locust, Room
506, Kansas City, Missouri 64106. You
may view any comments at this location
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between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
You may also send comments
electronically to the following address:
9—ACE-7-Docket@faa.gov. Comments
sent electronically must contain
“Docket No. 2000-CE-59—-AD" in the
subject line. If you send comments
electronically as attached electronic
files, the files must be formatted in
Microsoft Word 97 for Windows or
ASCII text.

You may get service information that
applies to this proposed AD from Air
Tractor, Inc., P.O. Box 485, Olney, Texas
76374. You may also view this
information at the Rules Docket at the
address above.

FOR FURTHER INFORMATION CONTACT:
Andy McAnaul, Aerospace Engineer,
FAA, Fort Worth Airplane Certification
Office, 2601 Meacham Boulevard, Fort
Worth, Texas 76193—-0150; telephone:
(817) 222-5156; facsimile: (817) 222—
5960.

SUPPLEMENTARY INFORMATION:
Comments Invited

How Do I Comment on This Proposed
ADr

The FAA invites comments on this
proposed rule. You may submit
whatever written data, views, or
arguments you choose. You need to
include the rule’s docket number and
submit your comments to the address
specified under the caption ADDRESSES.
We will consider all comments received
on or before the closing date. We may
amend this proposed rule in light of
comments received. Factual information
that supports your ideas and suggestions
is extremely helpful in evaluating the
effectiveness of this proposed AD action
and determining whether we need to
take additional rulemaking action.

Are There Any Specific Portions of This
Proposed AD I Should Pay Attention
To?

The FAA specifically invites
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed rule that might
suggest a need to modify the rule. You
may view all comments we receive
before and after the closing date of the
rule in the Rules Docket. We will file a
report in the Rules Docket that
summarizes each contact we have with

the public that concerns the substantive
parts of this proposed AD.

How Can I Be Sure FAA Receives My
Comment?

If you want FAA to acknowledge the
receipt of your mailed comments, you
must include a self-addressed, stamped
postcard. On the postcard, write
“Comments to Docket No. 2000-CE-59—
AD.” We will date stamp and mail the
postcard back to you.

Discussion

What Events Have Caused This
Proposed AD?

The FAA received reports of two
incidents, one in 1994 and one in 1995,
in which the vertical fin front spar
fitting and rear spar fitting failed, while
in flight, on an Air Tractor Model AT—
402 and a Model AT-502 airplane.
Failure of the vertical fin front spar
fitting causes the rear spar fitting to fail.
These failures result in the vertical tail
lying over against the elevator creating
difficulty in controlling the airplane.

These vertical fin front spar fittings
were made of ¥%1e-inch thick aluminum.
Investigation revealed that Air Tractor
models with the 346-inch front spar
attach plates installed were subject to
fatigue failure.

This unsafe condition was addressed
in AD 95-20-06, Amendment 39-9384.
AD 95-20-06 applied to airplanes with
316-inch thick and Va-inch thick
aluminum fin front spar fittings
installed.

In 1997, we issued AD 97-14-05,
Amendment 39-10063, that supersedes
AD 95-20-06. Further investigation
revealed that only Air Tractor models
with a %4e-inch thick fin front spar
fitting installed were developing cracks.
Therefore, we issued AD 97-14—05 to
remove Air Tractor models with a Va-
inch thick fin front spar fitting installed
from the applicability.

Recently, a Model AT-502 airplane
was found with a cracked Ys-inch thick
fin front spar fitting. The crack was
found during a routine inspection. The
rear spar had not yet failed. This recent
finding demonstrates that Air Tractor
models with a V4-inch thick fin front
spar fitting are subject to fatigue failure.

What Are the Consequences if the
Condition Is Not Corrected?

This condition, if not detected and
corrected, could result in structural

failure of the vertical fin front spar
fitting and eventually the rear spar
fitting. Such failure could result in loss
of directional control of the airplane.

Is There Service Information That
Applies to This Subject?

Snow Engineering Company has
issued Service Letter # 155, Revised
November 27, 2002.

What Are the Provisions of This Service
Information?

The service letter includes procedures
for:

—Repetitively inspecting the vertical fin
front spar fitting cracks;

—Replacing any cracked fitting found;
and

—Installing a steel doubler as a
terminating action for the repetitive
inspections.

The FAA’s Determination and an
Explanation of the Provisions of This
Proposed AD What Has FAA Decided?

After examining the circumstances
and reviewing all available information
related to the incidents described above,
we have determined that:

—The unsafe condition referenced in
this document exists or could develop
on other Air Tractor Models AT-300,
AT-400, AT-400A, AT—401, AT—-
401B, AT-402, AT-402A, AT-402B,
AT-501, AT-502, and AT-502B
airplanes of the same type design;

—The actions specified in the
previously-referenced service
information should be accomplished
on the affected airplanes; and

—AD action should be taken in order to
correct this unsafe condition.

What Would This Proposed AD Require?

This proposed AD would require you
to incorporate the actions in the
previously-referenced service bulletin.

Cost Impact

How Many Airplanes Would This
Proposed AD Impact?

We estimate that this proposed AD
affects 440 airplanes in the U.S. registry.

What Would Be the Cost Impact of This
Proposed AD on Owners/Operators of
the Affected Airplanes?

We estimate the following costs to
accomplish the proposed inspection:

Labor cost

Parts cost

Total cost per

airplane Total cost on U.S. operators

4 workhours x $60 = $240

No parts required

$240 | $240 x 440 = $105,600.
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We estimate the following costs to
accomplish the proposed modification:

Total cost
Labor cost Parts cost per airplane
7 workhours x $60 = $420 ......ccceevverirrininieneee e Parts will be provided by Air Tractor at no charge to the customer ........ $420

Regulatory Impact

Would This Proposed AD Impact
Various Entities?

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposed rule
would not have federalism implications
under Executive Order 13132.

Would This Proposed AD Involve a
Significant Rule or Regulatory Action?

For the reasons discussed above, I
certify that this proposed action (1) is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT

Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration

proposes to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends §39.13 by adding a
new airworthiness directive (AD) to
read as follows:

Air Tractor, Inc.: Docket No. 2000-CE-59—
AD.

(a) What airplanes are affected by this AD?
This AD affects the following airplane
models and serial numbers that are
certificated in any category:

Model

Serial numbers

AT-300, AT-400, and AT-400A

AT-401 and AT-401B
AT-402, AT-402A, and AT-402B .
AT-501
AT-502 and AT-502B

402-0737 through 402B-1015.

502-0031 through 502B-0398.

All serial numbers with a turbine powerplant and is retrofitted with a 1/4-inch thick
aluminum vertical fin front spar fitting and an all-metal rudder.
401-0737 through 401-1015 and 401B-0737 through 401B-1015.

501-0031 and subsequent that have been converted to turbine powerplants.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
airplanes identified in paragraph (a) of this
AD must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to prevent failure of the vertical fin front spar
fittings, which could result in failure of the

rear spar fitting. Such failures could lead to
loss of directional control of the airplane.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following:

Actions

Compliance

Procedures

(1) Inspect the vertical fin front spar fitting for
cracks.

(2) If cracks are found during any inspection re-
quired in paragraph (d)(1) of this AD, replace
the vertical fin front spar fitting.

(3) Modify the vertical fin front spar fitting by in-
stalling a steel doubler.

Upon the accumulation of 2,000 hours time-
in-service (TIS) on the vertical fin front spar
fitting or within the next 100 hours TIS after
the effective date of this AD, whichever oc-
curs later. If no cracks are found, repet-
itively inspect thereafter at intervals not to
exceed 100 hours TIS.

Prior to further flight after the crack is found.
Continue with the repetitive inspection re-
quirements in paragraph (d)(1) of this AD
until the terminating action is accomplished.

Within the next 2,000 hours TIS after the ef-
fective date of this AD. Installing the steel
doubler is considered terminating action for
the repetitive inspection requirements of
this AD. The installation may be accom-
plished at any time provided the vertical fin
front spar fitting is crack free.

In accordance with Snow Engineering Co.
Service Letter #155, Revised November 27,
2002.

In accordance with Snow Engineering Co.
Service Letter #155, Revised November 27,
2002.

In accordance with Snow Engineering Co.
Service Letter #155, Revised November 27,
2002.
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(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Manager, Ft. Worth Aircraft
Certification Office (ACO), approves your
alternative. Submit your request through an
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Ft. Worth ACO.

Note: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not
eliminated the unsafe condition, specific
actions you propose to address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Andy McAnaul,
Aerospace Engineer, FAA, Fort Worth
Airplane Certification Office, 2601 Meacham
Boulevard, Fort Worth, Texas 76193—0150;
telephone: (817) 222-5156; facsimile: (817)
222-5960.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(h) How do I get copies of the documents
referenced in this AD? You may get copies of
the documents referenced in this AD from
Air Tractor, Inc., P.O. Box 485, Olney, Texas
76374. You may view these documents at
FAA, Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106.

Issued in Kansas City, Missouri, on
December 20, 2002.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 02—32685 Filed 12—26—02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Parts 4,5, 7 and 13

[Notice No. 964; Ref: T.D. ATF-483, Notice
No. 954]

RIN 1512-AC87

Organic Claims in Labeling and
Advertising of Alcohol Beverages
(2002R-288P)

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Treasury.

ACTION: Notice of proposed rulemaking;
reopening of comment period.

SUMMARY: ATF reopens the comment
period for Notice No. 954, a notice of
proposed rulemaking published in the
Federal Register on October 8, 2002.
The proposed rule would amend our
alcohol labeling and advertising rules to
cross-reference the United States
Department of Agriculture’s National
Organic Program rules. We are acting on
a request to extend the comment period
in order to provide sufficient time for all
interested parties to respond to the
issues raised in the notice.

DATES: Written comments must be
received on or before March 27, 2003.
ADDRESSES: You may send comments to
any of the following addresses:

* Chief, Regulations Division, Bureau
of Alcohol, Tobacco and Firearms, P.O.
Box 50221, Washington, DC 20091-0221
(Attn: Notice No. 954);

* 202-927-8525 (Facsimile);

» nprm@atfhq.atf.treas.gov (E-mail);

* http://www.atf.treas.gov (A
comment form is available with the
online copy of this notice.)

You may view copies of the
temporary regulations, the notice of
proposed rulemaking, the request for
extension, and any comments received
on the notice by appointment at the
ATF Reference Library, Room 6480, 650
Massachusetts Avenue, NW.,
Washington, DC 20226, or at http://
www.atf.treas.gov with the online copy
of Notice No. 954.

FOR FURTHER INFORMATION CONTACT:
Richard Evanchec, Alcohol Labeling
and Formulation Division, Bureau of
Alcohol, Tobacco & Firearms, 650
Massachusetts Avenue, NW.,
Washington, DC 20226; telephone 202—
927-8140; e-mail
RJEvanchec@atfhq.atf.treas.gov.

SUPPLEMENTARY INFORMATION:
Background

On October 8, 2002, ATF published a
temporary rule (T.D. ATF—483, 67 FR

62856) to amend the alcohol labeling
and advertising rules to cross-reference
the United States Department of
Agriculture’s (USDA) National Organic
Program (NOP) rules, which took effect
October 21, 2002. Any alcohol beverage
labeled or advertised with an organic
claim must comply with both NOP rules
administered by USDA and the
applicable rules administered by ATF.

At the same time, we published a
notice of proposed rulemaking (Notice
No. 954, 67 FR 62860) to solicit
comments on the temporary rule. The
original comment period for Notice No.
954 closed on December 9, 2002.

Before the close of the original
comment period, ATF received a
request from the Wine Institute, a trade
association, to extend the comment
period for an additional 90 days. The
Wine Institute, representing producers
of 90% of the wine made in California,
requested the extension in order to
provide thoroughly researched
comments that have been fully
discussed among their members.

In consideration of the above, ATF
finds that a reopening of the comment
period is warranted.

Public Participation

See the “Public Participation” section
of Notice No. 954 for detailed
instructions on submitting and
reviewing comments. Comments
received on or before the new closing
date will be carefully considered.

ATF will not recognize any submitted
material as confidential and comments
may be disclosed to the public. Any
material that the commenter considers
confidential or inappropriate for
disclosure to the public should not be
included in the comments. The name of
the person submitting a comment is not
exempt from disclosure.

Drafting Information

Marjorie Ruhf of the Regulations
Division, Bureau of Alcohol, Tobacco &
Firearms, drafted this notice.

List of Subjects
27 CFR Part 4

Advertising, Customs duties and
inspection, Imports, Labeling, Packaging
and containers, Reporting and
recordkeeping requirements, Trade
practices, Wine.

27 CFR Part 5

Advertising, Consumer protection,
Customs duties and inspection, Imports,
Labeling, Liquors, Packaging and
containers.
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27 CFR Part 7

Advertising, Beer, Customs duties and
inspection, Imports, Labeling, Reporting
and recordkeeping requirements, Trade
practices.

27 CFR Part 13

Administrative practice and
procedure, Alcohol and alcoholic
beverages, Labeling.

Authority and Issuance

Notice No. 954 was issued under the
authority of 27 U.S.C. 205.

Signed: December 18, 2002.
Bradley A. Buckles,
Director.
[FR Doc. 02—-32614 Filed 12—-26—02; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117

[CGD01-02-143]

RIN 2115-AE47

Drawbridge Operation Regulations;

Jamaica Bay and Connecting
Waterways, NY

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
temporarily change the drawbridge
operating regulations governing the
operation of the New York City highway
bridge, at mile 0.8, across Mill Basin on
Belt Parkway at New York City, New
York. This temporary rule would allow
the bridge to remain closed to vessel
traffic from 7 a.m. on February 24, 2003
through 5 p.m. on April 14, 2003. This
action is necessary to facilitate the
installation of median safety barriers at
the bridge.

DATES: Comments must reach the Coast
Guard on or before January 27, 2003.

ADDRESSES: You may mail comments to
Commander (obr), First Coast Guard
District Bridge Branch, at 408 Atlantic
Avenue, Boston, MA. 02110-3350, or
deliver them to the same address
between 7 a.m. and 3 p.m., Monday
through Friday, except, Federal
holidays. The telephone number is (617)
223-8364. The First Coast Guard
District, Bridge Branch, maintains the
public docket for this rulemaking.
Comments and material received from
the public, as well as documents
indicated in this preamble as being
available in the docket, will become part
of this docket and will be available for

inspection or copying at the First Coast
Guard District, Bridge Branch, 7 a.m. to
3 p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Joseph Schmied, Project Officer, First
Coast Guard District, (212) 668—7165.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard has determined that
good cause exists under the
Administrative Procedure Act 5 U.S.C.
553(d)(3) for a shortened comment
period of thirty days and for making this
rule effective less than thirty days after
publication in the Federal Register. The
Coast Guard believes this is reasonable
because the work scheduled at the
bridge should be conducted between
February and April to take advantage of
the time period when the bridge has the
fewest number of opening requests. The
Coast Guard believes that any delay
encountered in this regulation’s
effective date would be unnecessary and
contrary to the public interest because
the work to be performed under this
temporary rule is necessary safety
modifications that are scheduled to be
performed when the bridge receives the
fewest number of opening requests.

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments or related material. If you do
so, please include your name and
address, identify the docket number for
this rulemaking (CGD01-02-143),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8 %z by 11 inches,
suitable for copying. If you would like
to know if they reached us, please
enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this proposed rule in view of
them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the First
Coast Guard District, Bridge Branch, at
the address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

The New York City highway bridge
has a vertical clearance of 34 feet at
mean high water, and 39 feet at mean
low water in the closed position. The
existing drawbridge operating
regulations are listed at 33 CFR
§117.795(b).

The bridge owner, New York City
Department of Transportation, requested
a temporary bridge closure to install
median safety barriers between the
vehicular travel lanes at the bridge.

The bridge presently has no median
safety barriers between the vehicular
travel lanes that pass over the moveable
lift spans at the bridge. There have been
many serious head on automobile
accidents at this bridge as a result of the
absence of median safety barriers.

The average traffic count is 140,000
vehicles a day. There have been seven
(7) head-on travel lane crossover
accidents over the past several years,
four (4) resulting in fatalities. These
accidents resulted from the absence of a
median safety barrier separating the
opposite vehicular travel lanes.

The installation of the median safety
barriers is considered necessary safety
repairs that should be performed
without delay.

In order to facilitate this structural
work the bridge must remain in the
closed position for the passage of vessel
traffic from 7 a.m. on February 24, 2003
through 5 p.m. on April 14, 2003.

The time frame requested to perform
this necessary safety work, February 24,
2003 through April 14, 2003, is the best
time to perform this work because the
bridge has historically had very few
requests to open during that time
period. In 2001 only one commercial
vessel transit required a bridge opening
and in 2002 only three commercial
vessel transits required bridge openings
between February 24 and April 14.

During the last ten days of the above
closure the bridge will be balanced and
tested. A limited number of bridge
openings would be available for the
passage of vessel traffic during the time
period the bridge will be balanced and
tested.

The Coast Guard believes this
proposed closure is reasonable because
this work is essential for public safety
and will be performed when the bridge
has the fewest number of requests to
open.

Discussion of Proposed Rule

Under this temporary rule in
§117.795, paragraph (b) will be
temporarily suspended and a new
temporary paragraph (d) will be added
to allow the New York City highway
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bridge, mile 0.8, across Mill Basin, to
remain closed to vessel traffic from 7
a.m. on February 24, 2003 through 5

p.m. on April 14, 2003.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
6(a)(3) of that Order. The Office of
Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Transportation (DOT) (44
FR 11040, Feb. 26, 1979).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation, under
paragraph 10e of the regulatory policies
and procedures of DOT, is unnecessary.

This conclusion is based on the fact
that the waterway users who normally
navigate Mill Basin are predominantly
recreational vessels. There are four
commercial facilities, two recreational
vessel marinas, and two recreational/
commercial vessel repair yards
upstream from the bridge.

The proposed time period is
historically the time period during
which the fewest requests are made to
open the bridge. Between February 24
and April 14, 2001, only one
commercial vessel transit required the
bridge to open. Only three commercial
vessel transits required bridge openings
during the same period in 2002.

Vessels that can pass under the bridge
without a bridge opening may do so at
all times.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under
section 5 U.S.C. 605(b), that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

This conclusion is based on the fact
that the waterway users who normally
navigate Mill Basin are predominantly
recreational vessels. There are four
commercial facilities, two recreational
vessel marinas, and two recreational/

commercial vessel repair yards
upstream from the bridge.

The proposed time period is
historically the time period during
which the fewest requests are made to
open the bridge. Between February 24
and April 14, 2001, only one
commercial vessel transit required the
bridge to open. Only three commercial
vessel transits required bridge openings
during the same period in 2002.

Vessels that can pass under the bridge
without a bridge opening may do so at
all times.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under E.O.
12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice

Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

To help the Coast Guard establish
regular and meaningful consultation
and collaboration with Indian and
Alaskan Native tribes, we published a
notice in the Federal Register (66 FR
36361, July 11, 2001) requesting
comments on how to best carry out the
Order. We invite your comments on
how this proposed rule might impact
tribal governments, even if that impact
may not constitute a “tribal
implication” under the Order.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We considered the environmental
impact of this proposed rule and
concluded that, under figure 2-1,
paragraph (32)(e), of Commandant
Instruction M16475.1d, this proposed
rule is categorically excluded from
further environmental documentation
because promulgation of drawbridge
regulations have been found not to have
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a significant effect on the environment.
A written “Categorical Exclusion
Determination” is not required for this
rule.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons set out in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. From February 24, 2003 through
April 14, 2003, in §117.795, paragraph
(b) is temporarily suspended, and a new
temporary paragraph (d) is added, to
read as follows:

§117.795 Jamaica Bay and Connecting
Waterways.
* * * * *

(d) The draw of the New York City
highway bridge, mile 0.8, across Mill
Basin on Belt Parkway, need not open
for the passage of vessel traffic from 7
a.m. on February 24, 2003 through 5
p.-m. on April 14, 2003.

Dated: December 18, 2002.
J.L. Grenier,

Captain, Coast Guard, Acting Commander,
First Coast Guard District.

[FR Doc. 02-32688 Filed 12—-23-02; 2:42 pm]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[COTP Los Angeles-Long Beach 02-005]
RIN 2115-AA97

Security Zones; Liquefied Hazardous
Gas Tank Vessels San Pedro Bay, CA

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
revise current safety zone regulations by
establishing security zones around and
under all liquefied hazardous gas (LHG)
tank vessels located on San Pedro Bay,
California, in and near the ports of Los
Angeles and Long Beach. These
proposed security zones are needed for
national security reasons to protect the
public and ports from potential

subversive acts. Entry into these zones
will be prohibited unless specifically
authorized by the Captain of the Port
Los Angeles-Long Beach.

DATES: Comments and related material
must reach the Coast Guard on or before
February 7, 2003.

ADDRESSES: You may mail comments
and related material to U.S. Coast Guard
Marine Safety Office/Group Los
Angeles-Long Beach, Waterways
Management, 1001 S Seaside Avenue,
Building 20, San Pedro, California,
90731. Waterways Management
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be
available for inspection or copying at
Waterways Management between 8 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Rob Griffiths,
Assistant Chief of Waterways
Management, (310) 732-2020.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (COTP Los Angeles-
Long Beach 02-005), indicate the
specific section of this document to
which each comment applies, and give
the reason for each comment. Please
submit all comments and related
material in an unbound format, no
larger than 872 by 11 inches, suitable for
copying. If you would like to know your
submission reached us, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

In our final rule, we will include a
concise general statement of the
comments received and identify any
changes from the proposed rule based
on the comments.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Waterways
Management at the address under
ADDRESSES explaining why one would
be beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a separate notice in the Federal
Register.

Background and Purpose

Since the September 11, 2001 terrorist
attacks on the World Trade Center in
New York, the Pentagon in Arlington,
Virginia and Flight 93, the Federal
Bureau of Investigation (FBI) has issued
several warnings concerning the
potential for additional terrorist attacks
within the United States. In addition,
the ongoing hostilities in Afghanistan
and growing tensions in Iraq have made
it prudent for U.S. ports to be on a
higher state of alert because the al
Qaeda organization and other similar
organizations have declared an ongoing
intention to conduct armed attacks on
U.S. interests worldwide.

In its effort to thwart terrorist activity,
the Coast Guard has increased safety
and security measures on U.S. ports and
waterways. As part of the Diplomatic
Security and Antiterrorism Act of 1986
(Pub. L. 99-399), Congress amended
section 7 of the Ports and Waterways
Safety Act (PWSA), 33 U.S.C. 1226, to
allow the Coast Guard to take actions,
including the establishment of security
and safety zones, to prevent or respond
to acts of terrorism against individuals,
vessels, or public or commercial
structures. The Coast Guard also has
authority to establish security zones
pursuant to the Act of June 15, 1917, as
amended by the Magnuson Act of
August 9, 1950 (50 U.S.C. 191 et seq.)
(the “Magnuson Act”’) and
implementing regulations promulgated
by the President in Subparts 6.01 and
6.04 of Part 6 of Title 33 of the Code of
Federal Regulations.

In this particular rulemaking, to
address the aforementioned security
concerns and to take steps to prevent
the catastrophic impact that a terrorist
attack against a LHG tank vessel would
have on the public interest, the Coast
Guard proposes to revise current LHG
safety zone regulations by establishing
security zones around and under any
LHG tank vessels entering, departing, or
moored within the ports of Los Angeles
and Long Beach. These proposed
security zones will help the Coast Guard
to prevent vessels or persons from
engaging in terrorist actions against LHG
tank vessels.

Current regulations issued under 33
CFR 165.1151 provide for safety zones
around LHG tank vessels that are
anchored, moored, or underway near
the Los Angeles-Long Beach port areas.
However, these safety zones are
inadequate to address increased security
requirements for LHG tank vessels.

On January 28, 2002, we published a
temporary final rule (TFR) entitled
“Security Zones; San Pedro Bay,
California” in the Federal Register (67
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FR 3814). In that rule, which expired on
June 15, 2002, we temporarily replaced
the LHG safety zones with security
zones of a similar size and location.

On June 19, 2002, we published a TFR
entitled ““Security Zones; Liquefied
Hazardous Gas Tank Vessels, San Pedro
Bay, CA” in the Federal Register (67 FR
41625). In that rule, which is set to
expire on December 21, 2002, we
continue to temporarily replace the
safety zones with security zones for
LHG tank vessels near Los Angeles-Long
Beach. Although we had anticipated
using the effective period of this TFR to
engage in notice and comment
rulemaking, the Captain of the Port will
extend the effective period again to
allow sufficient time to properly
develop permanent regulations tailored
to the present and foreseeable security
environment. Accordingly, this
rulemaking proposes to make
permanent the temporary security zones
established on June 11, 2002.

Discussion of Proposed Rule

The Coast Guard proposes to revise 33
CFR 165.1151 by replacing the existing
safety zones with moving and fixed
security zones around any LHG tank
vessels that are anchored, moored, or
underway within the Los Angeles and
Long Beach port areas. These proposed
security zones will take effect upon the
entry of any LHG tank vessel into the
waters within 3 nautical miles outside
of the Federal breakwaters
encompassing San Pedro Bay and will
remain in effect until the LHG tank
vessel departs this 3 nautical mile
regulatory limit. Section 104 of the
Maritime Transportation Security Act
(MTSA) of 2002 (Pub. L. 107-295, 116
Stat. 2064) extended the geographical
reach of the Magnuson Act to 12
nautical miles seaward of the baseline of
the United States and added civil
penalty liability for violation. This
proposed rule does not exercise the full
extent of the geographical limit allowed
by the PWSA and the recently amended
Magnuson Act. The Coast Guard retains
discretion to extend the geographical
reach of this rule via notice and
comment procedures to the 12 nautical
mile limit should circumstances warrant
such action.

This proposed rule, for security
concerns, prohibits entry of any vessels
or persons inside the security zone
surrounding any LHG tank vessel. These
security zones are within a 500 yard
radius around any LHG tank vessels that
are anchored at a designated anchorage;
within a 500 yard radius around any
LHG tank vessels that are moored, or in
the process of mooring, at any berth
within the Los Angeles or Long Beach

port areas; and within 1000 yards ahead
and 500 yards on each side and astern
of any LHG tank vessels that are
underway.

These security zones are needed for
national security reasons to protect LHG
tank vessels, the public, transiting
vessels, adjacent waterfront facilities,
and the ports from potential subversive
acts, accidents, or other events of a
similar nature. Entry into these zones
will be prohibited unless specifically
authorized by the Captain of the Port or
his designated representative. Vessels
already moored or anchored when these
security zones take effect are not
required to get underway to avoid either
the moving or fixed zones unless
specifically ordered to do so by the
Captain of the Port or his designated
representative.

Liquefied hazardous gas (LHG) as
used in this section means a liquid
containing one or more of the products
listed in Table 127.005 of this part that
is carried in bulk on board a tank vessel
as liquefied petroleum gas, liquefied
natural gas, or similar liquefied gas
products.

Vessels or persons violating this
section will be subject to the penalties
set forth in 33 U.S.C. 1232 and 50 U.S.C.
192.

Pursuant to 33 U.S.C. 1232 and 33
CFR part 27, any violation of the
security zone described herein is
punishable by civil penalties (not to
exceed $27,500 per violation, where
each day of a continuing violation is a
separate violation), criminal penalties
(imprisonment up to 6 years and a
maximum fine of $250,000), and in rem
liability against the offending vessel and
license sanctions. Any person who
violates this section using a dangerous
weapon or who engages in conduct that
causes bodily injury or fear of imminent
bodily injury to any officer authorized
to enforce this regulation also faces
imprisonment up to 12 years.

Vessels or persons violating this
section are also subject to the penalties
set forth in 50 U.S.C. 192: Seizure and
forfeiture of the vessel to the United
States; a maximum criminal fine of
$10,000; imprisonment up to 10 years;
and a civil penalty of not more than
$25,000 for each day of a continuing
violation.

The Captain of the Port will enforce
these zones and may request the use of
the resources and personnel of other
government agencies to assist in the
patrol and enforcement of the proposed
rule. The Captain of the Port retains
discretion to initiate Coast Guard civil
penalty action against non-compliant
parties pursuant to the PWSA or the
Magnuson Act, or, refer appropriate

cases to the cognizant U.S. Attorney
Office for disposition. This rule is
proposed under the authority of 33
U.S.C. 1226 in addition to the authority
contained in 33 U.S.C. 1231.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Transportation (DOT) (44
FR 11040, February 26, 1979).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.

The effect of this regulation will not
be significant because the zones will
encompass only a small portion of the
waterway for a limited period of time.
Furthermore, vessels will be able to pass
safely around the zones and may be
allowed to enter these zones on a case-
by-case basis with permission of the
Captain of the Port, or his designated
representative.

The sizes of the zones are the
minimum necessary to provide adequate
protection for the LHG tank vessels,
their crews, cargo, other vessels
operating in the vicinity of the LHG tank
vessels and their crews, adjoining areas,
and the public. The entities most likely
to be affected are commercial vessels
transiting the main ship channels of Los
Angeles or Long Beach and pleasure
craft engaged in recreational activities
and sightseeing. These security zones
will prohibit commercial vessels from
meeting or overtaking any LHG tank
vessels in the main ship channels,
effectively prohibiting use of the
channels. However, the moving security
zones will only be effective during LHG
tank vessel transits, which last for
approximately 30 minutes. Most vessels
will be able to safely transit around
these zones while a LHG tank vessel is
moored or at anchor in the Ports of Los
Angeles and Long Beach.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
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owned and operated and are not
dominant in their fields, and

governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. We expect this proposed rule
may affect the following entities, some
of which may be small entities: The
owners and operators of private and
commercial vessels intending to transit
or anchor in these small portions of the
ports of Los Angeles and Long Beach
near LHG tank vessels covered by these
security zones. The impact to these
entities would not, however, be
significant since these zones are
proposed to encompass only small
portions of the waterway for limited
periods of time while the LHG tank
vessels are transiting, moored, or in the
anchorage. Delays, if any, are expected
to be less than thirty minutes in
duration.

Small vessel traffic can pass safely
around the area and vessels engaged in
recreational activities, sightseeing, and
commercial fishing have ample space
outside of the security zone to engage in
these activities. When LHG tank vessels
are at anchor, vessel traffic will have
ample room to maneuver around the
security zone. The outbound or inbound
transit of a LHG tank vessel will last
about 30 minutes. Although this
proposed regulation would prohibit
simultaneous use of portions of the
channel, this prohibition is of a short
duration. And while a LHG tank vessel
is moored, commercial traffic and small
recreational traffic will have an
opportunity to coordinate movement
through the security zone with the
COTP or his or her designated
representative.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or

options for compliance, please contact
the person indicated in FOR FURTHER
INFORMATION CONTACT.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and

Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
To help the Coast Guard establish
regular and meaningful consultation
and collaboration with Indian and
Alaskan Native Tribes, on July 11, 2002,
we published a notice in the Federal
Register (66 FR 36361) requesting
comments on how to best carry out the
order. We invite your comments on how
this proposed rule might impact tribal
governments, even if that impact may
not constitute a “tribal implication”
under the Order.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this proposed
rule and concluded that, under figure 2—
1, paragraph (34)(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation because
we are proposing to establish security
zones. A “Categorical Exclusion
Determination” is available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:



Federal Register/Vol. 67, No. 249/Friday, December 27,

2002 /Proposed Rules 79017

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. Revise §165.1151 to read as
follows:

§165.1151 Security Zones; Liquefied
Hazardous Gas Tank Vessels, San Pedro
Bay, California

(a) Definition. “‘Liquefied Hazardous
Gas” as used in this section means a
liquid containing one or more of the
products listed in Table 127.005 of this
part that is carried in bulk on board a
tank vessel as liquefied petroleum gas,
liquefied natural gas, or similar
liquefied gas products.

(b) Location. The following areas are
security zones:

(1) All waters, extending from the
surface to the sea floor, within a 500
yard radius around any liquefied
hazardous gas (LHG) tank vessel that is
anchored at a designated anchorage
either inside the Federal breakwaters
bounding San Pedro Bay or outside at
designated anchorages within 3 nautical
miles of the breakwater;

(2) The shore area and all waters,
extending from the surface to the sea
floor, within a 500 yard radius around
any LHG tank vessel that is moored, or
in the process of mooring, at any berth
within the Los Angeles or Long Beach
port areas inside the Federal
breakwaters bounding San Pedro Bay;

(3) All waters, extending from the
surface to the sea floor, within 1000
yards ahead and 500 yards on each side
and astern of any LHG tank vessel that
is underway either on the waters inside
the Federal breakwaters bounding San
Pedro Bay or on the waters within 3
nautical miles seaward of the Federal
breakwaters.

(c) Regulations. (1) In accordance with
the general regulations in § 165.33 of
this part, entry into or remaining in
these zones is prohibited unless
authorized by the Coast Guard Captain
of the Port Los Angeles-Long Beach, or
his or her designated representative.

(2) Persons desiring to transit the area
of the security zone may contact the
Captain of the Port at telephone number
(800) 221-USCG (8724) or on VHF-FM
channel 16 (156.8 MHz) to seek
permission to transit the area. If
permission is granted, all persons and
vessels shall comply with the
instructions of the Captain of the Port or
his or her designated representative.

(3) When any LHG tank vessels
approach within 500 yards of a vessel
that is moored or anchored, the
stationary vessel must stay moored or
anchored while it remains within the
LHG tank vessel’s security zone unless
it is either ordered by or given
permission from the Captain of the Port

Los Angeles-Long Beach to do
otherwise.

(d) Authority. In addition to 33 U.S.C.
1231 and 50 U.S.C. 191, the authority
for this section includes 33 U.S.C. 1226.

(e) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of these security zones by
the Los Angeles Port Police and the
Long Beach Police Department.

Dated: November 26, 2002.

J.M. Holmes,

Captain, Coast Guard, Captain of the Port,
Los Angeles-Long Beach.

[FR Doc. 02—32722 Filed 12-26—02; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165
[CGD13-02-018]

RIN 2115-AA97

Security Zone: Protection of Tank
Ships, Puget Sound, WA

AGENCY: Coast Guard, DOT.
ACTION: Notice of Proposed Rulemaking.

SUMMARY: In order to promptly respond
to an increase in the Coast Guard’s
maritime security posture, the Coast
Guard proposes to establish regulations
for the safety or security of tank ships
in the navigable waters of Puget Sound
and adjacent waters, Washington. This
proposed security zone, when activated
by the Captain of the Port Puget Sound,
will provide for the regulation of vessel
traffic in the vicinity of tank ships in the
navigable waters of the United States.

DATES: Comments and related material
must reach the Coast Guard on or before
February 25, 2003.

ADDRESSES: You may mail comments
and related material to Commanding
Officer, Marine Safety Office Puget
Sound, 1519 Alaskan Way South,
Seattle, Washington 98134. Comments
and material received from the public,
as well as documents indicated in this
preamble as being available in the
docket, will become part of this docket
and will be available for inspection or
copying at Marine Safety Office Puget
Sound, 1519 Alaskan Way South,
Seattle, Washington 98134, between 8
a.m. and 4 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: LT
A. L. Praskovich, c¢/o Captain of the Port
Puget Sound, (206) 217-6232.

SUPPLEMENTARY INFORMATION:

Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their names,
addresses, identify this rulemaking
(CGD13-02-018) and the specific
section of this proposal to which each
comment applies, and give the reason
for each comment. Please submit two
copies of all comments and attachments
in an unbound format, no larger than
8V2 by 11 inches, suitable for copying
and electronic filing. Persons wanting
acknowledgement of receipt of
comments should enclose stamped, self-

addressed postcards or envelopes.
The Coast Guard will consider all

comments received during the comment
period. It may change this proposal in

view of the comments.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the Marine Safety
Office at the address under ADDRESSES.
The request should include the reasons
why a hearing would be beneficial. If it
is determined that the opportunity for
oral presentations will aid this
rulemaking, the Coast Guard will hold
a public hearing at a time and place to
be announced by a later notice in the
Federal Register

Background and Purpose

Recent events highlight the fact that
there are hostile entities operating with
the intent to harm U.S. National
Security. The President has continued
the national emergencies he declared
following the September 11, 2001
terrorist attacks (67 FR 58317 (Sept. 13,
2002) (continuing national emergency
with respect to terrorist attacks), 67 FR
59447 (Sept. 20, 2002) continuing
national emergency with respect to
persons who commit, threaten to
commit or support terrorism)). The
President also has found pursuant to
law, including the Magnuson Act (50
U.S.C. 191 et seq.), that the security of
the United States is and continues to be
endangered following the attacks (E.O.
13273, 67 FR 56215 (Sept. 3, 2002)
(security endangered by disturbances in
international relations of U.S. and such
disturbances continue to endanger such
relations).

On October 15, 2002, the Captain of
the Port Puget Sound issued a TFR (67
FR 66335, CGD13-02-015, 33 CFR
section 165.T13-011) establishing tank
ship protection zones, which expires on
April 15, 2003. The Goast Guard,
through this action, intends to assist
tank ships by establishing a permanent
security zone that upon activation by
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the Captain of the Port would exclude
persons and vessels from the immediate
vicinity of all tank ships. Entry into this
zone will be prohibited unless
authorized by the Captain of the Port or
his designee. The Captain of the Port
may be assisted by other federal, state,
or local agencies.

Discussion of Rule

This proposed rule, for safety and
security concerns, would control vessel
movement in a regulated area
surrounding tank ships. This proposed
rule would be activated from time to
time by the Captain of the Port Puget
Sound for such time as he deems
necessary to prevent damage or injury to
any vessel or waterfront facility, to
safeguard ports, harbors, territories, or
waters of the United States or to secure
the observance of the rights and
obligations of the United States. The
Captain of the Port Puget Sound will
cause notice of the activation of this
security zone to be made by all
appropriate means to effect the widest
publicity among the affected segments
of the public. For the purpose of this
regulation, a tank ship means a self-
propelled tank vessel constructed or
adapted primarily to carry oil or
hazardous material in bulk as cargo or
cargo residue in the cargo spaces. The
definition of tank ship does not include
tank barges. All vessels within 500
yards of a tank ship shall operate at the
minimum speed necessary to maintain a
safe course, and shall proceed as
directed by the official patrol. No vessel,
except a public vessel (defined below),
is allowed within 100 yards of a tank
ship, unless authorized by the official
patrol or tank ship master. Vessels
requesting to pass within 100 yards of
a tank ship shall contact the official
patrol on VHF-FM channel 16 or 13.
The official patrol or tank ship master
may permit vessels that can only
operate safely in a navigable channel to
pass within 100 yards of a tank ship in
order to ensure a safe passage in
accordance with the Navigation Rules.
In addition, measures or directions
issued by Vessel Traffic Service Puget
Sound pursuant to 33 CFR Part 161
shall take precedence over the
regulations in this proposed rule.
Similarly, commercial vessels anchored
in a designated anchorage area may be
permitted to remain at anchor within
100 yards of passing tank ships. Public
vessels for the purpose of this Rule are
vessels owned, chartered, or operated by
the United States, or by a State or
political subdivision thereof.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Transportation (DOT) (44
FR 11040, February 26, 1979).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.

Although this proposed rule would
restrict access to the regulated area, the
effect of this proposed rule will not be
significant because: (i) Individual tank
ship security zones are limited in size;
(ii) the official patrol or tank ship master
may authorize access to the tank ship
security zone; (iii) the tank ship security
zone for any given transiting tank ship
will effect a given geographical location
for a limited time; and (iv) the Coast
Guard will make notifications via
maritime advisories so mariners can
adjust their plans accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule would affect the
following entities, some of which may
be small entities: the owners or
operators of vessels intending to operate
near or anchor in the vicinity of tank
ships in the navigable waters of the
United States.

This proposed rule would not have a
significant economic impact on a
substantial number of small entities for
the following reasons: (i) Individual
tank ship security zones are limited in
size; (ii) The official patrol or tank ship
master may authorize access to the tank
ship security zone; (iii) the tank ship
security zone for any given transiting

tank ship will affect a given geographic
location for a limited time; and (iv) the
Coast Guard will make notifications via
maritime advisories so mariners can
adjust their plans accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact one of the
points of contact listed under FOR
FURTHER INFORMATION CONTACT.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This proposed rule calls for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.
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Taking of Private Property

This proposed rule will not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This proposed rule is not an
economically significant rule and does
not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

The Coast Guard recognizes the rights
of Native American Tribes under the
Stevens Treaties. Moreover, the Coast
Guard is committed to working with
Tribal Governments to implement local
policies to mitigate tribal concerns.
Given the flexibility of this proposed
rule to accommodate the special needs
of mariners in the vicinity of tank ships,
and the Coast Guard’s commitment to
working with the Tribes, we have
determined that tank ship security and
fishing rights protection need not be
incompatible and therefore have
determined that this Proposed Rule does
not have tribal implications under
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of

Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

The Coast Guard’s preliminary review
indicates this proposed rule is
categorically excluded from further
environmental documentation under
figure 2—1, paragraph 34(g) of
Commandant Instruction M16475.1D.
The environmental analysis and
Categorical Exclusion Determination
will be prepared and be available in the
docket for inspection and copying
where indicated under ADDRESSES. All
standard environmental measures
remain in effect.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05—1[g), 6.04—1, 6.04—6 and 160.5;
49 CFR 1.46.

2. Add §165.1313 to read as follows:

§165.1313 Security Zone Regulations,
Tank Ship Protection Zone, Puget Sound
and adjacent waters, Washington

(a) General. The tank ship protection
zone established by this section will be
effective only upon activation by the
Captain of the Port Puget Sound.
Captain of the Port Puget Sound will
cause notice of the activation of the tank
ship protection zone to be made by all
appropriate means to effect the widest
publicity among the affected segments
of the public including publication in
the Federal Register as practicable, in
accordance with 33 CFR 165.7(a). Such
means of announcement may also
include but are not limited to, Broadcast
Notice to Mariners or Local Notice to
Mariners. The Captain of the Port Puget
Sound will issue a Broadcast Notice to
Mariners and Local Notice to Mariners
notifying the public when the tank ship
protection zone is deactivated.

(b) The following definitions apply to
this section:

(1) Federal Law Enforcement Officer
means any employee or agent of the
United States government who has the
authority to carry firearms and make
warrantless arrests and whose duties

involve the enforcement of criminal
laws of the United States.

(2) Navigable waters of the United
States means those waters defined as
such in 33 CFR part 2.

(3) Navigation Rules means the
Navigation Rules, International-Inland.

(4) Official Patrol means those
persons designated by the Captain of the
Port to monitor a tank ship protection
zone, permit entry into the zone, give
legally enforceable orders to persons or
vessels with in the zone and take other
actions authorized by the Captain of the
Port. Persons authorized in paragraph
(k) of this section to enforce this section
are designated as the Official Patrol.

(5) Public vessels means vessels
owned, chartered, or operated by the
United States, or by a State or political
subdivision thereof.

(6) Tank Ship Protection Zone is a
500-yard regulated area of water
surrounding tank ships that is necessary
to provide for the safety or security of
these vessels.

(7) Tank Ship means a self-propelled
tank vessel that is constructed or
adapted primarily to carry oil or
hazardous material in bulk as cargo or
cargo residue in the cargo spaces. The
definition of tank ship does not include
tank barges.

(8) Washington Law Enforcement
Officer means any General Authority
Washington Peace Officer, Limited
Authority Washington Peace Officer, or
Specially Commissioned Washington
Peace Officer as defined in Revised
Code of Washington section 10.93.020.

(c) This section applies to any vessel
or person in the navigable waters of the
United States east of 123 degrees, 30
minutes West Longitude. [Datum: NAD
1983]

(d) Upon activation by the Captain of
the Port Puget Sound, a tank ship
protection zone exists around tank ships
at all times in the navigable waters of
the United States to which this section
applies, whether the tank ship is
underway, anchored, or moored.

(e) The Navigation Rules shall apply
at all times within a tank ship
protection zone.

(f) When within a tank ship protection
zone all vessels shall operate at the
minimum speed necessary to maintain a
safe course and shall proceed as
directed by the official patrol or tank
ship master. No vessel or person is
allowed within 100 yards of a tank ship,
unless authorized by the official patrol
or tank ship master.

(g) To request authorization to operate
within 100 yards of a tank ship, contact
the official patrol or tank ship master on
VHF-FM channel 16 or 13.



79020

Federal Register/Vol. 67, No. 249/Friday, December 27, 2002 /Proposed Rules

(h) When conditions permit, the
official patrol or tank shipmaster
should:

(1) Permit vessels constrained by their
navigational draft or restricted in their
ability to maneuver to pass within 100
yards of a tank ship in order to ensure
a safe passage in accordance with the
Navigation Rules;

(2) Permit commercial vessels
anchored in a designated anchorage area
to remain at anchor when within 100
yards of a passing tank ship; and

(3) Permit vessels that must transit via
a navigable channel or waterway to pass
within 100 yards of a moored or
anchored tank ship with minimal delay
consistent with security.

(i) Exemption. Public vessels as
defined in paragraph (b) above are
exempt from complying with this
section.

(j) Exception. 33 CFR Part 161
promulgates Vessel Traffic Service
regulations. Measures or directions
issued by Vessel Traffic Service Puget
Sound pursuant to 33 CFR Part 161
shall take precedence over the
regulations in this section.

(k) Enforcement. Any Coast Guard
commissioned, warrant or petty officer
may enforce the rules in this section. In
the navigable waters of the United
States to which this section applies,
when immediate action is required and
representatives of the Coast Guard are
not present or not present in sufficient
force to provide effective enforcement of
this section in the vicinity of a tank
ship, any Federal Law Enforcement
Officer or Washington Law Enforcement
Officer may enforce the rules contained
in this section pursuant to 33 CFR
§6.04-11. In addition, the Captain of
the Port may be assisted by other
federal, state or local agencies in
enforcing this section.

Dated: December 9, 2002.
D. Ellis,

Captain, Coast Guard, Captain of the Port,
Puget Sound.

[FR Doc. 02—32721 Filed 12—26—-02; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Ch. |

United Agenda of Federal Regulatory
and Deregulatory Actions; Correction

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule; correction.

SUMMARY: This document contains an
entry that was inadvertently omitted
from the Unified Agenda of Federal

Regulatory and Deregulatory Actions,
published on December 9, 2002.

In the issue of Monday, December 9,
2002, the following text should have
appeared on page 75137:

Office of the Inspector General

3050 Referral of Information
Regarding Criminal Violations

Priority: Substantive, Nonsignificant.

Legal Authority: 5 U.S.C. app. 3; 38
U.S.C. 301; 38 U.S.C. 902

CFR Citation: 38 CFR 0.800; 38 CFR
0.810; 38 CFR 0.820; 38 CFR 0.830; 38
CFR 0.840; 38 CFR 14.560; 38 CFR
14.563; 38 CFR 17.170.

Legal Deadline: None.

Abstract: This document amends the
Department of Veterans Affairs (VA)
conduct regulations to provide that VA
employees are required to report
information about possible criminal
activity to appropriate authorities. The
VA Police and the VA Office of
Inspector General, the Department’s two
law enforcement entities, will receive
such information, will investigate those
cases within their respective
jurisdiction, and will refer proper cases
for prosecution. In addition, this
document clarifies and more accurately
states the investigative jurisdiction of
the Office of Inspector General. The
intended effect of this action is to
protect the VA, its employees, and the
veterans it serves by having information
about criminal activity reported and
properly investigated as quickly and
thoroughly as possible to prevent
additional harm and to bring criminal
perpetrators to justice.

TIMETABLE
Action Date FR Cite
Final Action ... 12/00/02

Regulatory Flexibility Analysis
Required: No.

Small Entities Affected: No.

Government Levels Affected: Federal.

Agency Contact: Michael R. Bennett,
Attorney Advisor, Department of
Veterans Affairs, Office of Inspector
General, 810 Vermont Avenue NW.,

Washington, DC 20420, Phone: 202—
565—-8678, Fax: 202-565—-8113.

RIN: 2900-AL31.

Roland Halstead,

Acting Director, Office of Regulatory Law.
[FR Doc. 02—32628 Filed 12—-26—02; 8:45 am]|
BILLING CODE 8320-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9, 122, 123, 124, and 130
[WH-FRL—7430-5]

Withdrawal of Revisions to the Water
Quality Planning and Management
Regulation and Revisions to the
National Pollutant Discharge
Elimination System Program in
Support of Revisions to the Water
Quality Planning and Management
Regulation

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of proposed rulemaking.

SUMMARY: Today’s action proposes to
withdraw the final rule entitled
“Revisions to the Water Quality
Planning and Management Regulation
and Revisions to the National Pollutant
Discharge Elimination System Program
in Support of Revisions to the Water
Quality Planning and Management
Regulation (“the July 2000 rule”)
published in the Federal Register on
July 13, 2000. The July 2000 rule
amended and clarified existing
regulations implementing a section of
the Clean Water Act (CWA), which
requires States to identify waters that
are not meeting applicable water quality
standards and to establish pollutant
budgets, called Total Maximum Daily
Loads (TMDLs), to restore the quality of
those waters. The July 2000 rule also
amended EPA’s National Pollutant
Discharge Elimination System
(“NPDES”) regulations to include
provisions addressing implementation
of TMDLs through NPDES permits. The
July 2000 rule has never become
effective; it is currently scheduled to
take effect on April 30, 2003.
Regulations that EPA promulgated in
1985 and amended in 1992 remain the
regulations in effect for implementing
the TMDL Program. Today, EPA is
proposing to withdraw the July 2000
rule, rather than allow it to go into effect
or again propose to extend its effective
date. EPA believes that significant
changes would need to be made to the
July 2000 rule before it could serve as
the blueprint for an efficient and
effective TMDL Program. Furthermore,
EPA needs additional time beyond April
2003 to decide whether and how to
revise the currently-effective regulations
implementing the TMDL Program in a
way that will best achieve the goals of
the CWA.

DATES: Written comments on this
proposed rule should be submitted by
January 27, 2003. Comments provided
electronically will be considered timely
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if they are submitted by 11:59 p.m.
January 27, 2003.

ADDRESSES: Comments may be
submitted electronically, by mail, or
through hand delivery/courier. Follow
the detailed instructions as provided in
section C, regarding Additional
Information for Commenters of the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT: For
information about today’s proposal,
contact: Francoise M. Brasier, U.S. EPA
Office of Wetlands, Oceans and
Watersheds (4503T), U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460, phone (202)
566-2385.

SUPPLEMENTARY INFORMATION:

A. Authority

Clean Water Act sections 106, 205(g),
205(j), 208, 301, 302, 303, 305, 308, 319,
402, 501, 502, and 603; 33 U.S.C. 1256,
1285(g), 1285(j), 1288, 1311, 1312, 1313,
1315, 1318, 1329, 1342, 1361, 1362, and
1373.

B. Entities Potentially Regulated by the
Proposed Rule

TABLE OF POTENTIALLY REGULATED
ENTITIES

Examples of potentially

Category regulated entities

Governments ...... States, Territories and
Tribes with CWA re-

sponsibilities.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in this table could also be
regulated. To determine whether you
may be regulated by this action, you
should carefully examine the
applicability criteria in § 130.20 of title
40 of the Code of Federal Regulations.
If you have any questions regarding the
applicability of this action to you,
consult the person listed in the FOR
FURTHER INFORMATION CONTACT section.

C. Additional Information for
Commenters

1. How Can I Get Copies of This
Document and Other Related
Information ?

a. Docket. EPA has established an
official public docket for this action
under Docket ID No. OW-2002—-0037.
The official public docket is the
collection of materials that is available

for public viewing at the Water Docket
in the EPA Docket Center (EPA/DC),
EPA West, Room B-102, 1301
Constitution Ave., NW., Washington,
DC. The EPA Docket Center Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Water Docket is (202)
566—2426. For access to docket
materials, please call ahead to schedule
an appointment. A reasonable fee may
be charged for copying.

b. Electronic Access. An electronic
version of the public docket is available
through EPA’s electronic public docket
and comment system, EPA Dockets. You
may use EPA Dockets at http://
www.epa.gov/edocket to submit or view
public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once in the
system, select “search,” then key in the
appropriate docket identification
number.

Certain types of information will not
be placed in the EPA Dockets.
Information claimed as CBI and other
information whose disclosure is
restricted by statute, which is not
included in the official public docket,
will not be available for public viewing
in EPA’s electronic public docket. EPA’s
policy is that copyrighted material will
not be placed in EPA’s electronic public
docket but will be available only in
printed, paper form in the official public
docket. Although not all docket
materials may be available
electronically, you may still access any
of the publicly available docket
materials through the docket facility
identified in the preceding section C.1.a.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing in EPA’s electronic public
docket as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EPA’s electronic public docket. The
entire printed comment, including the
copyrighted material, will be available
in the public docket.

Public comments submitted on
computer disks that are mailed or
delivered to the docket will be

transferred to EPA’s electronic public
docket. Public comments that are
mailed or delivered to the Docket will
be scanned and placed in EPA’s
electronic public docket. Where
practical, physical objects will be
photographed, and the photograph will
be placed in EPA’s electronic public
docket along with a brief description
written by the docket staff.

2. How and To Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
docket identification number in the
subject line on the first page of your
comments. Please ensure that your
comments are submitted within the
specified comment period. Comments
received after the close of the comment
period will be marked “late.”” EPA is not
required to consider these late
comments. Commenters who want EPA
to acknowledge receipt of their
comments should include a self-
addressed, stamped envelope.

a. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,
and made available in EPA’s electronic
public docket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

i. EPA Dockets. Your use of EPA’s
electronic public docket to submit
comments to EPA electronically is
EPA’s preferred method for receiving
comments. Go directly to EPA Dockets
at http://www.epa.gov/edocket and
follow the online instructions for
submitting comments. Once in the
system, select “‘search,” and then key in
Docket ID No. OW-2002—-0037. The
system is an ‘“‘anonymous access”’
system, which means EPA will not
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know your identity, e-mail address, or
other contact information unless you
provide it in the body of your comment.

ii. E-mail. Comments may be sent by
electronic mail (e-mail) to ow-
docket@epa.gov., Attention Docket ID
No. OW-2002-0037. Electronic
comments must be submitted as a
WordPerfect 5.1, 6.1, or 8 file or as an
ASCII file, avoiding the use of special
characters. Electronic comments on this
action may be filed on line at many
Federal Depository Libraries. In contrast
to EPA’s electronic public docket, EPA’s
e-mail system is not an “anonymous
access” system. If you send an e-mail
comment directly to the Docket without
going through EPA'’s electronic public
docket, EPA’s e-mail system
automatically captures your e-mail
address. E-mail addresses that are
automatically captured by EPA’s e-mail
system are included as part of the
comment that is placed in the official
public docket, and made available in
EPA’s electronic public docket.

iii. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in section C.2.b., which
follows. These electronic submissions
will be accepted in WordPerfect 5.1, 6.1
or 8 file or an ASCII file format. Avoid
the use of special characters and any
form of encryption.

b. By Mail. Send an original and three
copies of your comments and enclosures
(including references) to: Water Docket,
Environmental Protection Agency,
Mailcode: 41017, 1200 Pennsylvania
Ave., NW., Washington, DC, 20460,
Attention Docket ID No. OW-2002—
0037.

c. By Hand Delivery or Courier.
Deliver your comments to: the Water
Docket in the EPA Docket Center (EPA/
DC), EPA West, Room B-102, 1301
Constitution Ave., NW., Washington,
DC, Attention Docket ID No. OW-2002—
0037. Such deliveries are only accepted
during the Docket’s normal hours of
operation from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays as identified in section C.1.a.

d. By Facsimile. No facsimiles (faxes)
will be accepted.

3. How Should I Submit CBI To the
Agency?

Do not submit information through
EPA’s electronic public docket or by e-
mail that you consider to be CBIL. You
may claim information that you submit
to EPA as CBI by marking any part or
all of that information as CBI. (If you
submit CBI on disk or CD ROM, mark
the outside of the disk or CD ROM as
CBI and then identify electronically
within the disk or CD ROM the specific

information that is CBI). Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
docket and EPA’s electronic public
docket. If you submit the copy that does
not contain CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
clearly that it does not contain CBL
Information not marked as CBI will be
included in the public docket and EPA’s
electronic public docket without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the person identified in
the FOR FURTHER INFORMATION CONTACT
section.

4. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

+ Explain your views as clearly as
possible.

 Describe any assumptions that you
used.

» Provide any technical information
and/or data you used that support your
views.

« If you estimate potential burden or
costs, explain how you arrived at your
estimate.

* Provide specific examples to
illustrate your concerns.

+ Offer alternatives.

* Make sure to submit your
comments by the comment period
deadline identified.

» To ensure proper receipt by EPA,
identify the appropriate docket
identification number in the subject line
on the first page of your response. It
would also be helpful if you provided
the name, date, and Federal Register
citation related to your comments.

I. Basis for Today’s Action and Request
for Comment

A. What Is the Statutory and Regulatory
Background for Today’s Action?

TMDLs are one of the many tools
Congress authorized in the CWA to help
achieve the Act’s main objective to
“restore and maintain the chemical,
physical, and biological integrity of the
Nation’s waters.” (CWA section 101(a)).
Section 303(d) of the CWA requires
States to identify and establish a priority
ranking for waters for which
technology-based effluent limitations
required by section 301 are not stringent

enough to implement applicable water
quality standards, establish TMDLs for
the pollutants causing impairment in
those waters, and submit to EPA, from
time to time, the list of impaired waters
and TMDLs. EPA must review and
approve or disapprove lists and TMDLs
within 30 days of the time they are
submitted. If EPA disapproves a list or
a TMDL, EPA must establish the list or
TMDL. In addition, some courts have
interpreted the statute as requiring EPA
to establish lists and TMDLs when a
State fails to do so.

Listing impaired waters and
establishing TMDLs for waters impaired
by pollutants from point and nonpoint
sources does not, by itself, create any
new or additional implementation
authorities to control point or nonpoint
sources. Section 303(d) of the Act
requires that TMDLs “‘be established at
a level necessary to implement the
applicable water quality standards,” and
section 303(d)(2) requires a State to
incorporate TMDLs into its “current
plan” under section 303(e). Under the
section 303(e) process, States develop
and update state-wide water quality
management (WQM) plans, produced in
accordance with sections 208 and 303(e)
of the Act, to direct implementation of
the requirements of the Act.

Under CWA section 402, the NPDES
Program regulates the “discharge of a
pollutant,” other than dredged or fill
materials from a “point source” into
“waters of the United States.” The CWA
and NPDES regulations define
“discharge of a pollutant,” “point
source,” and ‘““waters of the United
States.” The NPDES Program is
administered at the Federal level by
EPA unless a State, tribe or U.S.
Territory assumes the program after
receiving approval by the Federal
government. Currently, 45 States have
received approval to administer the
NPDES Program in their States. Under
section 402, discharges of pollutants to
waters of the United States are
authorized by an individual NPDES
permit or a general permit applicable to
multiple similar facilities or activities.
NPDES permits commonly contain
numerical limits on the amounts of
specified pollutants that may be
discharged and may specify best
management practices (BMPs) designed
to minimize water quality impacts.
These numerical effluent limitations
and BMPs or other non-numerical
effluent limitations implement both
technology-based and water quality-
based requirements of the Act.
Technology-based limitations represent
the degree of control that can be
achieved by point sources using various
levels of pollution control technology. If
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necessary to achieve or maintain
compliance with applicable water
quality standards, NPDES permits must
contain water quality-based limitations
more stringent than the applicable
technology-based requirements. One
basis for water quality-based effluent
limits in NPDES permits is a wasteload
allocation from a TMDL. See 40 CFR
122.44(d)(1)(vii). The NPDES Program
regulations appear at 40 CFR parts 122—
125.

EPA issued regulations governing
identification of impaired waters and
establishment of TMDLs in 1985 and
revised them in 1992 (§§130.2 and
130.7). Among other things, these
currently effective regulations provide
that:

 States must identify those waters
still requiring TMDLs because
technology-based effluent limitations
required by the CWA or more stringent
effluent limitations and other pollution
controls (e.g., management measures)
required by local, State, or Federal
authority are not stringent enough to
implement applicable water quality
standards (WQS) (§ 130.7(b)(1));

» These lists of waters not meeting
WQS must be submitted to EPA every
two years (on April 1 of every even-
numbered year) (§ 130.7(d)(1));

 The lists must include an
identification of the pollutant or
pollutants causing or expected to cause
the impairment, and a priority ranking
of the waters that identifies the waters
targeted for TMDL development in the
next two years (§ 130.7(b)(4));

« States, in developing lists, must
assemble and evaluate all existing and
readily available water quality-related
data and information (§ 130.7(b)(5));

 States must submit with each list a
description of the methodology used to
develop the list and provide EPA with
a rationale for any decision not to use
any existing and readily available water
quality-related data and information
(§ 130.7(b)(6));

* A TMDL is the sum of individual
wasteload allocations for point sources
(WLA), load allocations for nonpoint
sources and natural background (LA).
Wasteload allocations are defined as the
portion of a receiving water’s loading
capacity that is allocated to one of its
point sources of pollution. (§130.2 (h)
and (i));

» Load allocations are defined as the
portion of a receiving water’s loading
capacity that is attributed to nonpoint
sources of pollution or natural
background. They are best estimates of
the loading, which can range from
reasonably accurate estimates to gross
allotments. Where possible, natural,

background and nonpoint source loads
should be distinguished (§ 130.2(g));

« TMDLs must be established at
levels necessary to attain and maintain
the applicable narrative and numerical
water quality standards with seasonal
variations and a margin of safety that
takes into account any lack of
knowledge concerning the relationship
between effluent limitations and water
quality (§ 130.7(c)(1));

« If best management practices
(BMPs) or other nonpoint source
pollution controls make more stringent
load allocations practicable, the
wasteload allocations can be made less
stringent allowing for nonpoint source
control tradeoffs (§130.2(i));

+ EPA must approve or disapprove
lists and TMDLs within 30 days of
submission. If disapproved, EPA must
establish a list or a TMDL within 30
days (§130.7(d)(2));

» The process for involving the public
in the development of lists of impaired
waters and TMDLs must be described in
the State’s Continuing Planning Process
(CPP) (§ 130.7(a));

* Under proper technical conditions,
TMDLs can be calculated for all
pollutants (43 FR 60665).

The 1985 regulation also identifies
specific elements that comprise the
WQM plan, including the
“identification of implementation
measures necessary to carry out the
plan, including financing, the time
needed to carry out the plan, and the
economic, social and environmental
impact of carrying out the plan in
accordance with section 208(b)(2)(E)”
(§ 130.6(c)(6)). Once approved by EPA,
TMDLs are incorporated into these State
WQM plans (§ 130.7(d)(2)). Permitting
authorities implement wasteload
allocations included in a TMDL through
enforceable water quality-based
discharge limits in NPDES permits
authorized under section 402 of the
CWA. The primary mechanism for
implementing nonpoint source load
allocations within TMDLs is through the
State section 319 nonpoint source
management program, coupled with a
wide variety of other State, local, tribal,
and Federal programs (which may be
regulatory, non-regulatory, or incentive-
based, depending on the program), as
well as voluntary action by committed
citizens.

B. Why Did EPA Promulgate the July
2000 Rule?

On July 13, 2000, EPA published a
final rule revising the TMDL regulations
previously promulgated in 1985 and
revised in 1992 (65 FR 43586). In 1996,
the Agency determined that there was a
need for a comprehensive evaluation of

implementation of section 303(d)
requirements. The reasons for this need
were threefold. First, EPA was
concerned with the lack of progress in
the program despite the regulations
issued by EPA in 1985 and 1992, and a
series of policy memoranda including a
1997 request that States work to
improve the rate of establishing TMDLs.
Second, stakeholders had raised
concerns with the lack of clarity and
consistency in the program. Third,
environmental and public interest
organizations had started filing lawsuits
alleging that EPA should be held
accountable, under the CWA, for its
failure to oversee and supplement
inadequate State 303(d) listing and
TMDL establishment efforts.

EPA convened a committee under the
Federal Advisory Committee Act (TMDL
FACA Committee) to undertake such an
evaluation and make recommendations
for improving implementation of the
TMDL Program, including
recommendations for revised
regulations and guidance. In 1998, after
careful deliberation, the Committee
submitted to EPA its final report
containing more than 100
recommendations, a subset of which
required regulatory changes (Report of
the Federal Advisory Committee on the
Total Maximum Daily Load (TMDL)
Program. EPA 100-R-98-006, July
1998). The committee reached
consensus on most recommendations
although minority reports were filed on
some issues. These recommendations
guided EPA in the development of the
proposed rule of August 23, 1999, (64
FR 46012) and the final rule of July 13,
2000 (65 FR 43586). EPA proposed
changes intended to resolve issues
concerning the identification of
impaired waterbodies by promoting
more comprehensive inventories of
impaired waters. The rule was also
intended to improve implementation of
TMDLs by requiring, as part of the
TMDL, implementation plans
containing lists of actions and
expeditious schedules to reduce
pollutant loadings. Finally, EPA
proposed changes to the NPDES
permitting regulations to assist in
implementing TMDLs and to better
address point source discharges to
waters not meeting water quality
standards prior to establishment of a
TMDL.

C. Why Did EPA Undertake a Further
Review of the TMDL Regulations and
Delay the Effective Date of the July 2000
Rule?

The July 2000 rule was controversial
from the outset. The August 1999
proposal attracted approximately 34,000
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comments, a significant number of
which criticized various aspects of the
proposed rule. Before and after
promulgation, the rule generated
considerable controversy, as expressed
in Congressional action, letters,
testimony, public meetings, and
litigation. Even before it was published
in the Federal Register, Congress
prohibited EPA from implementing the
final rule through a spending
prohibition included in the Military
Construction Appropriations Act: FY
2000 Supplemental Appropriations
(Pub. L. 106—426). This provision
prohibited EPA from using funds made
available for fiscal years 2000 and 2001
““to make a final determination on or
implement” the July 2000 TMDL rule.
Anticipating that this amendment
would go into effect, the July 2000 rule
provided that the effective date of the
regulations would be 30 days after the
date that Congress allowed EPA to
implement the regulations. The
spending prohibition was scheduled to
expire on September 30, 2001, and,
barring further action by Congress or
EPA, the rule would have gone into
effect 30 days later on October 30, 2001.
Additionally, in the FY 2001
Appropriations Bill, Congress directed
EPA to contract with the National
Academy of Sciences’ National Research
Council (NRC) to evaluate the adequacy
of scientific methods and approaches
currently available to support
development and implementation of
TMDLs. In the Conference Report #106—
988 describing the VA/HUD and
Independent Agencies FY 2001
Appropriations Act, Congress also
requested that the Agency prepare a
comprehensive assessment of the
development and implementation costs
of the TMDL Program.

States, business and industry groups,
agriculture and forestry organizations,
and local governments questioned the
scope, complexity, and cost of, and the
legal authority for, many of the new
provisions of the rule. Environmental
groups expressed concern that the rule
did not do enough to address water
quality impairments from nonpoint
sources, and argued that the new
schedules in the rule unlawfully extend
CWA deadlines. Stakeholder concerns
were reflected in legal challenges to the
July 2000 rule by a broad array of
litigants. Ten petitions for review were
filed by States, industrial and
agricultural groups, and environmental
organizations asserting that many of
EPA’s revisions to the TMDL regulations
were either unlawful under the
Administrative Procedure Act or
exceeded the Agency’s authority under

the CWA. These petitions, which
identified more than fifty alleged legal
defects in the July 2000 rule, were
ultimately consolidated in the American
Farm Bureau Federation et al v.
Whitman (No. 00-1320) for the District
of Columbia Circuit United States Court
of Appeals. In addition, several other
stakeholders have intervened in these
lawsuits. Some of the issues raised by
the petitioners include the scope and
content of the section 303(d) list, the
elements of an approvable TMDL,
scheduling and EPA backstopping of
TMDLs, and the change to the NPDES
regulations addressing EPA’s authority
to object to expired State permits. The
litigation over the July 2000 rule is
currently stayed pending EPA’s
determination regarding whether, and to
what extent, that rule should be revised.

Because of these significant concerns,
EPA, on August 9, 2001, proposed to
delay the effective date of the July 2000
rule by 18 months (66 FR 41817) until
April 30, 2003, to allow time for
reconsideration of specific aspects of the
rule. EPA stated that it intended to use
the time to analyze the findings and
recommendations of the NRC report; to
discuss ideas for improving the TMDL
Program with a broad array of interested
parties; and, if deemed appropriate, to
revise the regulations through a notice
and comment process. The Agency
believed that an 18-month delay of the
July 2000 rule’s effective date was the
minimum time necessary to conduct a
meaningful consultation process,
analyze and reconcile the
recommendations of the various
stakeholders and promulgate desired
program changes. In the same notice
EPA proposed to revise from April 1,
2002, until October 1, 2002, the date by
which States are required to submit
their 303(d) lists of impaired waters for
2002. Following receipt and evaluation
of comments, on October 18, 2001, EPA
published in the Federal Register a final
rule delaying for 18 months, until April
30, 2003, the effective date of the July
2000 rule and delaying until October 1,
2002, the due date for the States’ 2002
submission of section 303(d) lists of
impaired waters (66 FR 53044).

As part of the effort to solicit
additional input on the TMDL Program,
EPA published a notice in the Federal
Register announcing the dates, locations
and discussion themes for five “public
listening sessions” addressing the
Agency’s TMDL Program and possible
revisions to the TMDL rule (66 FR
51429). EPA announced that it would
use the information received at these
public listening sessions as it
considered changes to the regulations
that implement the TMDL Program and

related provisions in the NPDES
Program. These listening sessions were
held in the following cities, each with
a primary focus on a specific theme:

* Chicago, Illinois (Oct. 22-23, 2001):
“Implementation of TMDLs Addressing
Nonpoint Sources.”

* Sacramento, California (Nov. 1-2,
2001): “‘Scope and Content of TMDLs.”

» Atlanta, Georgia (Nov. 7-8, 2001):
“EPA’s Role, the Pace/Schedule for
Development of TMDLs, and NPDES
Permitting Pre and Post TMDL.”

* Oklahoma GCity, Oklahoma (Nov.
15-16, 2001): “Listing Impaired
Waters.”

* Washington DC (Dec. 11, 2001):
“Comprehensive Discussion of All
Listing and TMDL Issues.”

Nearly 1,000 people attended the five
meetings. At each meeting attendees,
representing a broad cross-section of
stakeholder interests, heard
presentations from EPA representatives
and other members of the meeting’s
“listening panel,” and participated in
facilitated small-group discussions
focused on the meeting’s overall theme
and the specific discussion questions.
The meetings provided participants an
opportunity to exchange ideas with
various stakeholder groups, including
representatives from petitioners and
interveners in litigation, and members
of the public. EPA has published
detailed summaries on its website of all
the listening sessions, including oral
and written comments from each
meeting as well as letters received
afterwards. (http://www.epa.gov/owow/
tmdl/meetings). These meetings
demonstrated that there continued to be
a wide divergence of opinion regarding
whether and how the Agency should
revise the implementing regulations for
the TMDL and NPDES Programs.

Subsequent to the public listening
sessions, EPA met individually with
numerous public and private
stakeholder groups to solicit additional
input on how best to modify the TMDL
and NPDES regulations. These
stakeholder groups represented a broad
array of interested parties, and included
the following: The Association of State
and Interstate Water Pollution Control
Administrators; Environmental Council
of States; Western Governors’
Association; Clean Water Coalition;
Clean Water Network; Advisory Council
on Water Information; Interstate
Commission on Water Policy;
Association of Metropolitan Sewerage
Agencies; Water Environment
Federation; American Chemical
Council; American Farm Bureau;
Earthjustice Legal Defense Fund; Ocean
Conservancy; Natural Resources Defense
Council; and TMDL rule petitioners.
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Between August 2001 and April 2002,
EPA also attended periodic meetings
with the United States Department of
Agriculture (USDA) to solicit input on
ways to improve the TMDL Program and
to discuss approaches to taking
advantage of USDA and State planning
processes to support watershed-based
TMDLs. EPA formed an internal EPA
workgroup in October 2001 to begin
evaluating the future direction and
scope of the TMDL Program. Draft
concepts developed by the workgroup
have been shared with stakeholder
groups, and the workgroup has
developed a draft proposal that would
amend the regulations at 40 CFR part
130 as well as some NPDES Program
provisions.

D. Why Is EPA Proposing To Withdraw
the July 2000 TMDL Rule?

Despite the efforts described above,
the Agency needs more time to evaluate
whether and how to revise the
currently-effective regulations. At this
point, EPA is not sure how long that
effort will take. However, EPA believes
that continuing to examine the
regulatory needs of the TMDL and
NPDES Programs when faced with the
impending April 30, 2003, effective date
for the July 2000 rule sends confusing
signals to the States and other interested
parties about which set of rules they
should be prepared to implement. Due
to the significant controversy, pending
litigation and lack of stakeholder
consensus on key aspects of the July
2000 rule, it has become apparent to
EPA that, as promulgated, the July 2000
rule cannot function as the blueprint for
an efficient and effective TMDL Program
without significant revisions. Moreover,
the existence of the approaching April
30, 2003, effective date for the July 2000
rule—a mere four months away—is
beginning to act as an unnecessary and
artificial distraction from an orderly
completion of the Agency’s efforts now
underway to chart the future direction
and scope of the TMDL Program.
Consequently, EPA is proposing to
withdraw the July 2000 TMDL rule so
that the Agency can consider whether
and how to revise the TMDL rules
without concern that those efforts will
be adversely affected by the July 2000
rule’s effective date.

Withdrawal of the July 2000 rule will
not adversely affect the increasing
momentum of State TMDL Programs
across the country. Should EPA
ultimately decide to withdraw the July
2000 rule, the effect of such a
withdrawal would be that the TMDL
Program would continue to operate
under the rules promulgated in 1985, as
amended in 1992, at 40 CFR part 130.

Thus, there would be no gap in
regulatory coverage. Indeed, States
would continue to establish lists of
impaired waters and TMDLs according
to the currently-effective regulations.
Pursuant to these rules, States were
required to submit new lists of impaired
waters by October 1, 2002, and as
described in section A above, these
currently effective rules provide a
comprehensive set of requirements for
the identification of impaired waters,
establishment of TMDLs and
incorporation of TMDLs into State water
quality management plans.

One impetus for the July 2000 rule
was concern that States were not
making enough progress in listing
impaired waters, and scheduling,
developing and implementing TMDLs.
However, since 1996, when EPA
established a Federal Advisory
Committee to provide recommendations
for revisions to the TMDL regulations,
there have been many non-regulatory
improvements to the TMDL Program
that have resulted in States increasing
the quality of their section 303(d) lists
and greatly accelerating the pace of their
TMDL development. States and EPA are
continuing to establish TMDLs in
accordance with schedules agreed upon
between the States and EPA as well as
in accordance with court orders and
consent decrees (this is discussed in
greater detail, below). The Agency has
also increased outreach to States and
issued TMDL technical guidance,
monitoring guidance, and CWA section
319 nonpoint source guidance to help
States develop better methods to more
accurately and consistently monitor and
list impaired waters, establish TMDLs,
and identify the most appropriate and
cost-effective methods and approaches
to implement the TMDL Program. This
outreach and guidance has taken the
form of detailed policy memoranda,
national guidance documents, technical
protocol documents for developing
pollutant-specific TMDLs, and
information on best management
practices for controlling nonpoint
sources. A complete list of these
documents can be found at EPA’s
website: http://oaspub.epa.gov/waters/
national_rept.control. Key policy
documents include: “New Policies for
Establishing and Implementing Total
Maximum Daily Loads (TMDLs)”,
August 8, 1997; “Guidance: Use of Fish
and Shellfish Advisories and
Classifications in 303(d) and 305(b)
Listing Decisions”—Oct. 24, 2000;
“Supplemental Guidelines for the
Award of Section 319 Nonpoint Source
Grants to States and Territories in FY
2002 and Subsequent Years”—

September 5, 2001; 2002 Integrated
Water Quality Monitoring and
Assessment Report Guidance”—
November 19, 2001; ““ Proposed Water
Quality Trading Policy”—May 15, 2002;
(http://www.epa.gov/owow/watershed/
trading/tradingpolicy.html); and “EPA
Review of 2002 Section 303(d) Lists and
Guidelines for Reviewing TMDLs under
Existing Regulations issued in 1992”"—
May 20, 2002.

States are the primary entities
responsible for developing and
implementing TMDLs under the CWA
and EPA recognizes the financial
burden faced by States in this effort.
From FY 1999 to 2002, EPA has
provided the States almost $30 million
for TMDL-specific activities, including
section 303(d) list development, water
quality assessments/screening, and
pollutant modeling support. States have
used this funding to secure technical
support through contracts and through
grants to universities and not-for-profit
organizations and institutions. The
Agency also allowed the use of a portion
of State grants for water program
administration (CWA section 106
grants) and nonpoint source programs
(CWA section 319 grants) for developing
and implementing TMDLs. The
guidelines for use of the section 319
funds recommend focusing incremental
319 grant dollars ($100 million) on
implementing on-the-ground measures
and practices that would reduce
pollutant loads in accordance with
approved TMDLs for waters that are
impaired in whole or in part by
nonpoint sources. In addition, since
1998 the Agency has spent more than
$11 million to support development of
technical guidance for developing
TMDLs and identifying the most
appropriate and efficient best
management practices for nonpoint
sources.

Helped by these programmatic
initiatives, States have made
considerable progress in developing
TMDLs. Moreover, mechanisms are in
place to ensure that those efforts do not
diminish. Currently, there are 22 States
in which EPA is under court order,
generally resulting from entry of a
consent decree, to establish TMDLs if
States do not do so. Twelve consent
decrees have been entered since 1999,
the year the July 2000 TMDL rule
revisions were proposed. Between 1996
and 1999, EPA and the States
established approximately 800 TMDLs.
Since then, and despite the fact that the
July 2000 rule never became effective,
EPA and the States have established
more than an additional 7,000 TMDLs;
and they continue to improve the pace
at which TMDLs are established. Given
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this progress and the States’ adoption
since 1998 of schedules for TMDL
development, EPA anticipates no
reduction in the pace of TMDLs being
developed even if the July 2000 rule
does not take effect.

Another aim of the July 2000 rule was
to promote more comprehensive State
inventories of impaired waters. Under
authority of the rules promulgated in
1985 and 1992, EPA issued the 2002
Integrated Water Quality Monitoring
and Assessment Report Guidance
(November 19, 2001) to promote a more
integrated and comprehensive system of
accounting for the nation’s water quality
attainment status. The guidance
recommends that States submit an
“Integrated Report” that will satisfy
CWA requirements for both section
305(b) water quality reports and section
303(d) lists. The objectives of this
guidance are to strengthen State
monitoring programs, encourage timely
monitoring to support decision making,
increase numbers of waters monitored,
and provide a full accounting of all
waters and uses. The guidance
encourages a rotating basin approach,
and strengthened State assessment
methodologies, and is intended to
improve public confidence in water
quality assessments and 303(d) lists.
EPA extended the date for submission of
2002 lists by six months (66 FR 53044)
to allow States and Territories time to
incorporate some or all of the
recommendations suggested by EPA in
this 2002 Integrated Water Quality
Monitoring and Assessment Report
Guidance. At this time, most States and
Territories have submitted a 2002 report
which incorporates some or all of the
elements of the guidance. In addition to
releasing the Integrated Reporting
Guidance, EPA also held five
stakeholder meetings in 2001 and 2002
to review and comment on a best
practices guide that EPA was
developing for States on consolidated
assessment and listing methodologies.
This guidance “Consolidated Listing
and Assessment Methodology-Toward a
Compendium of Best Practices’ was
released in July 2002.

For all the above reasons, the Agency
believes that it is reasonable to
withdraw the July 2000 rule. Continuing
to evaluate whether and how to revise
the current regulations under the April
30, 2003, effective date deadline is
confusing to the States and other
interested parties, and
counterproductive to EPA’s own
continuing efforts to assess the future
direction and scope of the TMDL
Program. Moreover, in light of the
significant progress States have made in
the past three years in establishing

TMDLs under the currently effective
rules, EPA does not foresee any harm to
States’ efforts to implement section
303(d) from withdrawal of the July 2000
rule pending completion of EPA’s effort.
Consequently, the Agency is proposing
to withdraw the July 2000 rule.

E. Request for Comment

EPA invites and will consider
comments received during the 30-day
comment period that address the
question of whether the Agency should
withdraw the July 2000 rule. EPA is not
requesting comments on the currently
effective rule at 40 CFR part 130 or
what, if any, changes the Agency should
propose to the TMDL rules in effect at
40 CFR part 130. EPA’s consideration of
that issue is continuing and when or if
EPA proposes changes to the currently-
effective TMDL regulations, EPA will
provide for public comment in a
separate Federal Register notice. Should
EPA ultimately decide to withdraw the
July 2000 rule, the effect of such a
withdrawal would be that the TMDL
Program would continue to operate
under the rules promulgated in 1985, as
amended in 1992, at 40 CFR part 130.
Similarly, the revisions to the NPDES
regulations at 40 CFR parts 122—-124
would not go into effect, but under
section 301(b)(1)(C), NPDES permits
would still be required to include limits
as stringent as necessary to meet water
quality standards, and under 40 CFR
122.44(d) permit limits would continue
to be required to derive from and
comply with water quality standards
and be consistent with the assumptions
and requirements of wasteload
allocations in an approved TMDL.

II. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, (October 4, 1993)), EPA must
determine whether the regulatory action
is “significant” and therefore subject to
Office of Management and Budget
(OMB) review and the requirements of
the Executive Order. The Order defines
“significant regulatory action” as one
that is likely to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, it has been determined
that this rule is a “significant regulatory
action.” As such, this action was
submitted to OMB for review. Changes
made in response to OMB suggestions or
recommendations will be documented
in the public record.

B. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15.

C. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions. For
purposes of assessing the impacts of
today’s rule on small entities, small
entity is defined as: (1) A small business
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based on SBA size standards; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field. After considering
the economic impacts of today’s
proposed rule on small entities, I certify
that this action, which would withdraw
the July 2000 rule that has not taken
effect, will not have a significant
economic impact on a substantial
number of small entities. Like the July
2000 rule, this proposed rule will not
impose any requirements on small
entities. This action would withdraw
the July 2000 rule, which has never
taken effect.

D. Unfunded Mandates Reform Act
(UMRA) of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, tribal
and local governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
Statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and

informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Like the July 2000 rule, today’s
proposed rule, which would withdraw
the July 2000 rule that has not taken
effect, contains no Federal mandates
(under the regulatory provisions of title
II of the UMRA) for State, local, or tribal
governments or the private sector. The
proposed rule imposes no enforceable
duty on any State, local or tribal
government or the private sector. Thus,
today’s rule is not subject to the
requirements of sections 202 and 205 of
UMRA. For the same reason, EPA has
also determined that this rule contains
no regulatory requirements that might
significantly or uniquely affect small
governments. This action does not
impose any requirement on any entity.
There are no costs associated with this
action. Therefore, today’s rule is not
subject to the requirements of section
203 of UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This proposal does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government as specified in
executive Order 13132. It proposes to
withdraw the July 2000 rule, which has
never taken effect. Thus, Executive
Order 13132 does not apply to this rule.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and State and local governments, EPA
specifically solicits comment on this
proposed rule from State and local
officials.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR

67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This proposed rule does not have
tribal implications. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
It proposes to withdraw the July 2000
rule, which has never taken effect. Thus,
Executive Order 13175 does not apply
to this rule.

In the spirit of Executive Order 13175,
and consistent with EPA policy to
promote communications between EPA
and tribal governments, EPA
specifically solicits additional comment
on this proposed rule from tribal
officials.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
EPA must evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by EPA.
This proposed rule is not subject to
Executive Order 13045 because it is not
economically significant as defined in
Executive Order 12866.

H. Executive Order 13211: Energy
Effects

This rule is not a “significant energy
action” as defined in Executive Order
13211, “Actions Concerning Regulations
that Significantly Affect Energy Supply,
Distribution, or Use”’, (66 FR 28355;
May 22, 2001) because it is not a likely
to have a significant adverse effect on
the supply, distribution, or use of
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energy. This rule simply proposes to
withdraw the July 2000 rule which has
never taken effect. We have concluded
that this rule is not likely to have any
adverse energy effects.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This proposed rulemaking does not
impose any technical standards.
Therefore, EPA is not considering the
use of any voluntary consensus
standards.

List of Subjects

40 CFR Part 9

Reporting and recordkeeping
requirements.

40 CFR Part 122

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous substances, Reporting and
recordkeeping requirements, Water
pollution control.

40 CFR Part 123

Environmental protection,
Administrative practice and procedure,
Confidential business information, Air
pollution control, Hazardous waste,
Indians-lands, Intergovernmental
relations, Penalties, Reporting and
recordkeeping requirements, Water
pollution control.

40 CFR Part 124

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous waste,
Indians-lands, Reporting and
recordkeeping requirements, Water
pollution control, Water supply.

40 CFR Part 130

Environmental protection, Grant
programs—environmental protection,
Indians—Ilands, Intergovernmental
relations, Reporting and recordkeeping

requirements, Water pollution control,
Water supply.
Dated: December 20, 2002.
Christine T. Whitman,
Administrator.

Parts 9, 122, 123, 124 and 130—
Withdrawal of July 2000 Amendments

For the reasons stated in the
preamble, EPA proposes:

1. To withdraw the amendments to 40
CFR part 9, 122, 123, 124 and 130
published July 13, 2000 (65 FR 43586).

a. The authority citation for part 130
continues to read as follows:

Authority: 33 U.S.C. 1251 et seq.

* * * * *

[FR Doc. 02-32582 Filed 12—26-02; 8:45 am|]
BILLING CODE 6560-50-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[NC102-200304(b); FRL-7425-1]

Approval and Promulgation of
Implementation Plans North Carolina:
Approval of Revisions to
Miscellaneous Regulations Within the
North Carolina State Implementation
Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: On August 7, 2002, the North
Carolina Department of Environment
and Natural Resources submitted
revisions to the North Carolina State
Implementation Plan (SIP). North
Carolina is adopting rule 15A NCAC 2D
.0542, Control of Particulate Emissions
from Cotton Ginning Operations. In
addition, North Carolina is amending
rules 15A NCAC 2D .0504, Particulates
from Wood Burning Indirect Heat
Exchangers, .0927, Bulk Gasoline
Terminals, .0932, Gasoline Truck Tanks
and Vapor Collection Systems and 15A
NCAC 2Q) .0102, Activities Exempt
From Permitting Requirements and
.0104, Where to Obtain and File Permit
Applications. In the Final Rules section
of this Federal Register, the EPA is
approving the State’s SIP revision as a
direct final rule without prior proposal
because the Agency views this as a
noncontroversial submittal and
anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
significant, material, and adverse
comments are received in response to
this rule, no further activity is
contemplated. If EPA receives adverse

comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this rule.

The EPA will not institute a second
comment period on this document. Any
parties interested in commenting on this
document should do so at this time.
DATES: Written comments must be
received on or before January 27, 2003.
ADDRESSES: All comments should be
addressed to: Randy Terry at the EPA,
Region 4 Air Planning Branch, 61
Forsyth Street, SW., Atlanta, Georgia
30303-8960.

Copies of the State submittal(s) are
available at the following addresses for
inspection during normal business
hours:

Environmental Protection Agency,
Region 4, Air Planning Branch, 61
Forsyth Street, SW., Atlanta, Georgia
30303-8960. Randy Terry, 404/562—
9032.

North Carolina Department of

Environment, Health, and Natural
Resources, North Salisbury Street,
Raleigh, North Carolina 27604.
FOR FURTHER INFORMATION CONTACT:
Randy B. Terry at 404/562-9032.
SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule which is published in the
Rules section of this Federal Register.

Dated: October 31, 2002.

A. Stanley Meiburg,

Acting Regional Administrator, Region 4.
[FR Doc. 02—32138 Filed 12—26—02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[NC 93; NC-101-200122b; FRL-7402-7]

Approval and Promulgation of
Implementation Plans North Carolina:
Approval of Revisions to the North
Carolina State Implementation Plan:
Transportation Conformity and
Interagency Memorandum of
Agreements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve a revision to the North Carolina
State Implementation Plan (SIP) that
contains the transportation conformity
rule pursuant to the Clean Air Act as
amended in 1990 (Act). The
transportation conformity rule assures
that projected emissions from
transportation plans, improvement
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programs and projects, in air quality
nonattainment or maintenance areas
stay within the motor vehicle emissions
ceiling contained in the SIP. The
transportation conformity SIP revision
enables the State to implement and
enforce the Federal transportation
conformity requirements at the state
level per regulations for Conformity to
State or Federal Implementation Plans
of Transportation Plans, Programs, and
Projects Developed, Funded or
Approved Under Title 23 U.S.C. of the
Federal Transit Laws. This EPA
approval action streamlines the
conformity process to allow direct
consultation among agencies at the local
level.

In the Final Rules Section of this
Federal Register, the EPA is approving
the North Carolina SIP revision as a
direct final rule without prior proposal
because the Agency views this as a
noncontroversial submittal and
anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
significant, material, and adverse
comments are received in response to
this rule, no further activity is
contemplated. If EPA receives adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this rule.
The EPA will not institute a second
comment period on this document. Any
parties interested in commenting on this
document should do so at this time.

DATES: Written comments must be
received on or before January 27, 2003.

ADDRESSES: All comments should be
addressed to: Kelly Sheckler at the EPA,
Region 4 Air Planning Branch, 61
Forsyth Street, SW., Atlanta, Georgia
30303.

Copies of the State submittal(s) are
available at the following addresses for
inspection during normal business
hours:

Environmental Protection Agency,
Region 4, Air Planning Branch, 61
Forsyth Street, SW., Atlanta, Georgia
30303-8960. Kelly Sheckler, 404/562—
9042.

North Carolina Department of
Environment and Natural Resources,
512 North Salisbury Street, Raleigh,
North Carolina 27604.

FOR FURTHER INFORMATION CONTACT:
Kelly Sheckler at 404/562—9042, e-mail:
Sheckler.Kelly@epa.gov.
SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule which is published in the
Rules Section of this Federal Register.

Dated: October 21, 2002.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 02—32548 Filed 12—-26—02; 8:45 am]|
BILLING CODE 6560-50-P

FEDERAL MARITIME COMMISSION

46 CFR Part 540

[Docket No. 02-15]
Passenger Vessel Financial
Responsibility

AGENCY: Federal Maritime Commission.

ACTION: Notice of proposed rulemaking;
extension of comment period.

SUMMARY: Upon consideration of several
requests, the Commission has
determined to extend the comment
period in this matter.

DATES: Comments are now due on April
8, 2003.

ADDRESSES: Address all comments
concerning this proposed rule to: Bryant
L. VanBrakle, Secretary, Federal
Maritime Commission, 800 North
Capitol Street, NW., Room 1046,
Washington, DC 20573-0001, E-mail:
secretary@fmc.gov.

FOR FURTHER INFORMATION CONTACT:

Sandra L. Kusumoto, Director, Bureau of
Consumer Complaints and Licensing;
Federal Maritime Commission, 202—
523-5787; E-mail sandrak@fmc.gov.

or

Ronald D. Murphy, Commission Dispute
Resolution Specialist And Deputy
Director, Bureau of Consumer
Complaints and Licensing; (202) 523—
5787; E-mail: ronaldm@fmc.gov.

or

David R. Miles, Acting General Counsel,
(202) 523-5740; E-mail:
davidm@fmec.gov; Federal Maritime
Commission, 800 North Capitol
Street, NW., Washington, DC 20573—
0001.

SUPPLEMENTARY INFORMATION: The
Commission by Notice of Proposed
Rulemaking published October 31,
2002, 67 FR 66352, proposed
amendments to its passenger vessel
regulations at 46 CFR part 540 that
would eliminate the current ceiling on
required performance coverage; adjust
the amount of coverage required by
providing for consideration of the
obligations of credit card issuers;
provide for the use of Alternative
Dispute Resolution (“ADR”), including
the Commission’s ADR program, in
resolving passenger performance claims;
revise the application form; and make a
number of technical adjustments to the
performance and casualty rules.

Royal Caribbean Cruises, Ltd.;
Norwegian Cruise Line; the Travel
Industry Association of America; the
Florida Ports Council; Crystal Cruises;
the Port of San Diego Unified Port
District; Cruise the West and its
Members; Congressmen Don Young,
Chairman and James L. Oberstar,
Ranking Democratic Member, of the
Committee on Transportation and
Infrastructure of the U.S. House of
Representatives; and Disney Cruise Line
are seeking an extension of time, up to
90 days beyond the current due date of
January 8, 2003, to file comments. In
support of this request, they argue, inter
alia, that an extension would give the
industry time to adequately evaluate the
NPRM and to obtain the cost data the
Commission encouraged commenters to
submit. In anticipation of receiving cost
and other data relevant to this NPRM,
the Commission has determined to grant
the parties request and is extending the
comment period to April 8, 2003.

By the Commission.
Bryant L. VanBrakle,
Secretary.
[FR Doc. 02—32645 Filed 12—26—02; 8:45 am]
BILLING CODE 6730-01-P



79030

Notices

Federal Register
Vol. 67, No. 249

Friday, December 27, 2002

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE
Forest Service

John Day/Snake Resource Advisory
Council, Hells Canyon Subgroup

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Hells Canyon subgroup of
the John Day/Snake Resource Advisory
Council will meet on January 30-31,
2003 at the Presbyterian Church on 4th
and Washington, Baker City, OR 97814.
The meeting will begin at 10 a.m. and
continue until 5 p.m. the first day and
day 2 will begin at 8 a.m. and will end
at 2 p.m. Public comment will be heard
on January 30, 2003 at 1 p.m.

FOR FURTHER INFORMATION CONTACT:
Direct questions regarding this meeting
to Kendall Clark, Area Ranger, USDA,
Hells Canyon National Recreation area,
88401 Highway 82, Enterprise, OR
97828, 541-426-5501.

Dated: December 19, 2002.
Karyn L. Wood,
Forest Supervisor.
[FR Doc. 02—-32672 Filed 12—26—02; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Information Collection; Paperwork
Reduction Act of 1995

AGENCY: Natural Resources
Conservation Service (NRCS).

ACTION: Notice to reinstate a previously
approved information collection for
review and comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Natural Resources
Conservation Service’s intention to
reinstate a previously approved
information collection. The collected

information will help the Natural
Resources Conservation Service match
the skills of individuals applying for
volunteer work who will further the
agency’s mission. Information will be
collected from potential volunteers who
are 14 years of age or older.

EFFECTIVE DATES: Comments will be
received for a 60-day period
commencing with the date of this
publication.

FOR FURTHER INFORMATION, CONTACT:
Michele Eginoire, National Volunteer
Coordinator; fax (515) 289-1227;
telephone: (515) 289-0325, extension
29; e-mail: eginoire@swcs.org.

SUPPLEMENTARY INFORMATION: Collection
of this information is necessary to
document service of volunteers as
required by FPM Supplement 296-33,
Subchapter 3. Agencies are authorized
to recruit, train, and accept, with regard
to civil service classification laws, rules
or regulations, the services of
individuals to serve without
compensation. Volunteers may assist in
any agency program/project, and may
perform any activities which agency
employees are allowed to do. Volunteers
must be at least 14 years of age.

Persons interested in volunteering
will have to write, call, e-mail, or visit
a Natural Resources Conservation
Service Office. The forms will be
available electronically, and can be
completed electronically.

DESCRIPTION OF INFORMATION COLLECTION:
The NRCS-PERS-002, Volunteer
Interest and Placement Summary, is an
optional form that assists the volunteer
supervisor in placing the volunteer in a
position that will benefit both the
agency and the volunteer. The form is
placed in a volunteer case file, and will
be destroyed three years after the
volunteer has completed service. In the
event that the volunteer is injured, the
case file will be transferred to the
Official Personnel Folder.

Signed in Washington, DC, on December
18, 2002.
Bruce I. Knight,

Chief, Natural Resources Conservation
Service.

[FR Doc. 02-32671 Filed 12—-26-02; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF AGRICULTURE
Rural Housing Service

Notice of Timeframe for Section 514
Farm Labor Housing Loans and
Section 516 Farm Labor Housing
Grants for Off-Farm Housing for Fiscal
Year 2003

AGENCY: Rural Housing Service, USDA.
ACTION: Notice.

SUMMARY: This Notice announces the
timeframe to submit applications for
section 514 Farm Labor Housing loan
funds and section 516 Farm Labor
Housing grant funds for new
construction and acquisition and
rehabilitation of off-farm units for
farmworker households.

Applications may also include
requests for section 521 rental assistance
(RA) and operating assistance for
migrant units. This document describes
the method used to distribute funds, the
application process, and submission
requirements. We are publishing this
Notice prior to passage of a final
appropriations act to give applicants the
maximum amount of time possible to
complete their applications, and to
provide the Agency sufficient time to
process the selected applications within
the current fiscal year. Applications for
Fiscal Year (FY) 2003 will only be
accepted through the date and time
listed in this notice. A Notice of
Funding Availability (NOFA)
announcing the level of funding for the
program will be published upon passage
of a final appropriations act in
accordance with 42 U.S.C. 1490p and 7
CFR 1944.170. Because the Agency’s
appropriations act has not been passed,
the Agency cannot make funding
commitments. Expenses incurred in
developing applications will be at the
applicant’s risk.

DATES: The closing deadline for receipt
of all applications in response to this
Notice is 5 p.m., local time for each
Rural Development State Office on
March 27, 2003. The application closing
deadline is firm as to date and hour.
RHS will not consider any application
that is received after the closing
deadline. Applicants intending to mail
applications must provide sufficient
time to permit delivery on or before the
closing deadline date and time.
Acceptance by a post office or private
mailer does not constitute delivery.
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Facsimile (FAX) and postage due
applications will not be accepted.

ADDRESSES: Applicants wishing to apply
for assistance must contact the Rural
Development State Office serving the
place in which they desire to locate off-
farm labor housing to receive further
information and copies of the
application package. Rural Development
will date and time stamp incoming
applications to evidence timely receipt,
and, upon request, will provide the
applicant with a written
acknowledgment of receipt. A listing of
Rural Development State Offices, their
addresses, telephone numbers, and
person to contact follows:

Note: Telephone numbers listed are not
toll-free.

Alabama State Office, Suite 601,
Sterling Center, 4121 Carmichael
Road, Montgomery, AL 36106—3683
(334) 279-3455, TDD (334) 279-3495,
James B. Harris

Alaska State Office, 800 West Evergreen,
Suite 201, Palmer, AK 99645, (907)
761-7740, TDD (1-907—-786—7786
Deborah Davis

Arizona State Office, Phoenix Corporate
Center, 3003 N. Central Ave., Suite
900, Phoenix, AZ 85012-2906, (602)
280-8706, TDD (602) 280—-8770,
Johnna Vargas

Arkansas State Office, 700 W. Capitol
Ave., Rm. 3416, Little Rock, AR
72201-3225, (501) 301-3250, TDD
(501) 301-3063, Clinton King

California State Office, 430 G Street,
#4169, Davis, CA 95616—4169, (530)
792-5830, TDD (530) 792-5848, Jeff
Deiss

Colorado State Office, 655 Parfet Street,
Room E100, Lakewood, CO 80215,
(720) 544-2923, TDD (720) 544—2976,
Mary Summerfield

Connecticut: Served by Massachusetts
State Office

Delaware & Maryland State Office, 4607
South Dupont Highway, PO Box 400,
Camden, DE 19934—-9998, (302) 697—
4353, TDD (302) 697—4303, Pat Baker

Florida & Virgin Islands State Office,
4440 NW., 25th Place, Gainesville, FL
32606-6563, (352) 338—3465, TDD
(352) 338—-3499, Joseph P. Fritz

Georgia State Office, Stephens Federal
Building, 355 E. Hancock Avenue,
Athens, GA 30601-2768, (706) 546—
2164, TDD (706) 546—2034, Wayne
Rogers

Guam: Served by Hawaii State Office

Hawaii State Office, (Services all
Hawaii, American Samoa and
Western Pacific), Room 311, Federal
Building, 154 Waianuenue Avenue,
Hilo, HI 96720, (808) 933—8309, TDD
(808) 933—-8321, Thao Khamoui

Idaho State Office, Suite A1, 9173 West
Barnes Dr., Boise, ID 83709, (208)
378-5628, TDD (208) 378-5644,
LaDonn McElligott

Illinois State Office, 2118 W. Park Court.
Suite A, Champaign, IL 61821-2986,
(217) 403-6222, TDD (217) 403-6240,
Barry L. Ramsey

Indiana State Office, 5975 Lakeside
Boulevard, Indianapolis, IN 46278,
(317) 290-3100 (ext. 423), TDD (317)
290-3343, John Young

Iowa State Office, 210 Walnut Street
Room 873, Des Moines, IA 50309,
(515) 284-4666, TDD (515) 284—4858,
Julie Sleeper

Kansas State Office, 1303 SW First
American Place, Suite 100, Topeka,
KS 66604—4040, (785) 271-2721, TDD
(785) 271-2767, Virginia M.
Hammersmith

Kentucky State Office, 771 Corporate
Drive, Suite 200, Lexington, KY
40503, (859) 224—7325, TDD (859)
224-7422, Paul Higgins

Louisiana State Office, 3727
Government Street, Alexandria, LA
71302, (318) 473—-7962, TDD (318)
473-7655, Yvonne R. Emerson

Maine State Office, 967 Illinois Ave.,
Suite 4, PO Box 405, Bangor, ME
04402-0405, (207) 990-9110, TDD
(207) 942-7331, Michael Grondin

Maryland: Served by Delaware State
Office

Massachusetts, Connecticut, & Rhode
Island State Office, 451 West Street,
Ambherst, MA 01002, (413) 253—4333,
TDD (413) 253—4590, Donald Colburn

Michigan State Office, 3001 Coolidge
Road, Suite 200, East Lansing, MI
48823, (517) 324-5192, TDD (517)
337-6795, Philip Wolak

Minnesota State Office, 375 Jackson
Street Building, Suite 410, St. Paul,
MN 55101, (651) 6027804, TDD (651)
602-7830, Joyce Vondal

Mississippi State Office, Federal
Building, Suite 831, 100 W. Capitol
Street, Jackson, MS 39269, (601) 965—
4325, TDD (601) 965—5850, Darnella
Smith-Murray

Missouri State Office, 601 Business
Loop 70 West, Parkade Center, Suite
235, Columbia, MO 65203, (573) 876—
0990, TDD (573) 876—9480, Becky
Eftink

Montana State Office, Unit 1, Suite B,
900 Technology Blvd., Bozeman, MT
59715, (406) 585-2552, TDD (406)
585—2562, Al Lazarewicz

Nebraska State Office, Federal Building,
room 152, 100 Centennial Mall N,
Lincoln, NE 68508, (402) 437-5594,
TDD (402) 437-5093, Phil Willnerd

Nevada State Office, 1390 South Curry
Street, Carson City, NV 89703-9910,
(775) 887—-1222 (ext. 25), TDD (775)
885-0633, Angilla Denton

New Hampshire State Office, Concord
Center, Suite 218, Box 317, 10 Ferry
Street, Concord, NH 03301-5004,
(603) 223-6046, TDD (603) 229-0536,
Jim Fowler

New Jersey State Office, Tarnsfield
Plaza, Suite 22, 790 Woodland Road,
Mt. HOHy, NJ 08060, (856) 7877740,
TDD (856) 787—7784, George Hyatt, Jr.

New Mexico State Office, 6200 Jefferson
St., NE., Room 255, Albuquerque, NM
87109, (505) 761—-4944, TDD (505)
761-4938, Carmen N. Lopez

New York State Office, The Galleries of
Syracuse, 441 S. Salina Street, Suite
357 5th Floor, Syracuse, NY 13202,
(315) 477-6419, TDD (315) 4776447,
George N. Von Pless

North Carolina State Office, 4405 Bland
Road, Suite 2120, Raleigh, NC 271209,
(919) 873—-2066, TDD (919) 873—2003,
Terry Strole

North Dakota State Office, Federal
Building, Room 208, 220 East Rosser,
PO Box 1737, Bismarck, ND 58502,
(701) 530-2049, TDD (701) 530-2113,
Kathy Lake

Ohio State Office, Federal Building,
Room 507, 200 North High Street,
Columbus, OH 43215-2477, (614)
255—-2418, TDD (614) 255—2554,
Melodie Taylor-Ward

Oklahoma State Office, 100 USDA, Suite
108, Stillwater, OK 74074—2654, (405)
742-1070, TDD (405) 742—1007, Phil
Reimers

Oregon State Office, 101 SW Main, Suite
1410, Portland, OR 97204-3222, (503)
414-3325, TDD (503) 414-3387,
Margo Donelin

Pennsylvania State Office, One Credit
Union Place, Suite 330, Harrisburg,
PA 17110-2996, (717) 237-2281, TDD
(717) 237-2261, Gary Rothrock

Puerto Rico State Office, New San Juan
Office Bldg., Room 501, 159 Carlos E.
Chardon Street, Hato Rey, PR 00918—
5481, (787) 766—5095 (ext. 254), TDD
1-800-274-1572, Lourdes Colon

Rhode Island: Served by Massachusetts
State Office

South Carolina State Office, Strom
Thurmond Federal Building, 1835
Assembly Street, Room 1007,
Columbia, SC 29201, (803) 253—3432,
TDD (803) 765-5697, Larry D. Floyd

South Dakota State Office, Federal
Building, Room 210, 200 Fourth
Street, SW., Huron, SD 57350, (605)
352-1135, TDD (605) 352—1147, Roger
Hazuka

Tennessee State Office, Suite 300, 3322
West End Avenue, Nashville, TN
37203-1084, (615) 783—1300, TDD
(615) 783—1397, Larry Kennedy

Texas State Office, Federal Building,
Suite 102, 101 South Main, Temple,
TX 76501, (254) 742—-9758, TDD (254)
742-9712, Julie Hayes
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Utah State Office, Wallace F. Bennett
Federal Building, 125 S. State Street,
Room 4311, Salt Lake City, UT
84147-0350, (801) 524—-4324, TDD
(801) 524—-3309, Robert L. Milianta

Vermont State Office, City Center, 3rd
Floor, 89 Main Street, Montpelier, VT
05602, (802) 828-6028, TDD (802)
223-6365, Sandra Mercier

Virgin Islands: Served by Florida State
Office

Virginia State Office, Culpeper Building,
Suite 238, 1606 Santa Rosa Road,
Richmond, VA 23229, (804) 287—
1596, TDD (804) 287-1753, CJ
Michels

Washington State Office, 1011 East
Main St., Suite 306, Puyallup, WA
98372-6771, (253) 845-9272 X114,
TDD (360) 704—7760, Robert Lund

Western Pacific Territories: Served by
Hawaii State Office

West Virginia State Office, Federal
Building, 75 High Street, Room 320,
Morgantown, WV 265057500, (304)
284-4889, TDD (304) 284—4836, Craig
St. Clair

Wisconsin State Office, 4949 Kirschling
Court, Stevens Point, WI 54481, (715)
345-7620 (ext. 7145), TDD (715) 345—
7614, Sherry Engel

Wyoming State Office, 100 East B,
Federal Building, Room 1005, PO Box
820, Casper, WY 82602, (307) 261—
6315, TDD (307) 261-6333, Jack Hyde

FOR FURTHER INFORMATION CONTACT: For

general information, applicants may

contact Mary Fox, Senior Loan

Specialist or David Layfield, Senior

Loan Specialist, of the Multi-Family

Housing Processing Division, Rural

Housing Service, United States

Department of Agriculture, Stop 0781,

1400 Independence Avenue, SW.,

Washington, DC, 20250—0781, telephone

(202) 720-1624 or (202) 690—0759

(voice) (this is not a toll free number) or

(800) 877—-8339 (TDD-Federal

Information Relay Service).

SUPPLEMENTARY INFORMATION:
Programs Affected

The Farm Labor Housing Program is
listed in the Catalog of Federal Domestic
Assistance under Number 10.405, Farm
Labor Housing Loans and Grants. Rental
Assistance is listed in the Catalog under
Number 10.427, Rural Rental Assistance
Payments.

Definitions

Farm Labor. Farm labor includes
services in connection with cultivating
the soil, raising or harvesting any
agriculture or aquaculture commodity;
or in catching, netting, handling,
planting, drying, packing, grading,
storing, or preserving in its

unmanufactured state any agriculture or
aquaculture commodity; or delivering to
storage, market, or a carrier for
transportation to market or to process
any agricultural or aquacultural
commodity.

Migrant Agricultural Laborers.
Agricultural laborers and family
dependents who establish a temporary
residence while performing agriculture
work at one or more locations away
from the place they call home or home
base. (This does not include day-haul
agricultural workers whose travels are
limited to work areas within one day of
their work locations.)

Off-Farm Labor Housing. Housing for
farm laborers regardless of the farm
where they work.

Operating Assistance. Assistance
toward the cost of operating off-farm
migrant farmworker projects financed
under sections 514 or 516 of the
Housing Act of 1949. Projects that
receive operating assistance may not
receive tenant-specific rental assistance
(RA).

Discussion of Notice

I. Authority and Distribution
Methodology

A. Authority

The Farm Labor Housing program is
authorized by the Housing Act of 1949:
Section 514 (42 U.S.C. 1484) for loans
and section 516 (42 U.S.C. 1486) for
grants. Tenant subsidies (rental
assistance (RA)) and operating
assistance for migrant projects are
available through section 521 (42 U.S.C.
1490a). Sections 514 and 516 provide
RHS the authority to make loans and
grants for financing off-farm housing to
broad-based nonprofit organizations,
nonprofit organizations of farmworkers,
federally recognized Indian tribes,
agencies or political subdivisions of
State or local government, public
agencies (such as local housing
authorities) and with section 514 loans
to nonprofit limited partnerships in
which the presence and extent of
leveraged assistance, including donated
land, for the units that will serve
program-eligible general partner is a
nonprofit entity.

B. Distribution Methodology

Because RHS has the ability to adjust
loan and grant levels, final loan and
grant levels will fluctuate. The actual
funds available for fiscal year (FY) 2003
for off-farm housing will be published at
a later date in a subsequent Notice.

C. Section 514 and Section 516 Funds

Section 514 loan funds and section
516 grant funds will be distributed to

States based on a national competition,
as follows:

1. States will accept, review, and
score requests in accordance with 7 CFR
part 1944, subpart D. The scoring factors
are:

(a) tenants, calculated as a percentage
of the RHS total development cost
(TDC). RHS TDC excludes non-RHS
eligible costs such as a developer’s fee.
Leveraged assistance includes, but is not
limited to, funds for hard construction
costs, section 8 or other non-RHS tenant
subsidies, and state or federal funds. A
minimum of ten percent leveraged
assistance is required to earn points;
however, if the total percentage of
leveraged assistance is less than ten
percent and the proposal includes
donated land, two points will be
awarded for the donated land. Points
will be awarded in accordance with the
following table. (0 to 20 points)

Percentage Points
75 0 MOME ..o 20
B0—T4 oo 18
16
12
10
8
5
0
Donated land in proposals with
less than ten percent total le-
veraged assistance ................... 2

(b) Seasonal, temporary, migrant
housing. (5 points for up to and
including 50 percent of the units; 10
points for 51 percent or more.)

(c) The selection criteria contained in
7 CFR 1944, subpart D includes one
optional criteria set by the National
Office. The National Office initiative
will be used in the selection criteria as
follows:

Up to 10 Points will be awarded based
on the presence of and extent to which
a tenant services plan exists that clearly
outlines services that will be provided
to the residents of the proposed project.
These services may include but are not
limited to: transportation related
services, on-site English as a Second
Language (ESL) classes, move-in funds,
emergency assistance funds,
homeownership counseling, food
pantries, after school tutoring, and
computer learning centers. Two points
will be awarded for each resident
service included in the tenant services
plan up to a maximum of 10 points.
Plans must detail how the services are
to be administered, who will administer
them, and where they will be
administered. All tenant service plans
must include letters of intent that
clearly state the service that will be
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provided at the project for the benefit of
the residents from any party
administering each service, including
the applicant. (0 to 10 points)

2. States will conduct preliminary
eligibility review, score applications,
and forward to the National Office.

3. The National Office will rank all
requests nationwide and distribute
funds to States in rank order, within
funding and RA limits. If insufficient
funds or RA remain for the next ranked
proposal, the Agency will select the
next ranked proposal that falls within
the remaining levels. In the event there
are multiple preapplications in either
category, one preapplication from each
State (the highest State-ranked) will
compete by computer-based random
lottery. If necessary, the process will be
completed until all same-pointed
preapplications are selected or funds are
exhausted.

II. Funding Limits

A. Individual requests may not exceed
$3 million (total loan and grant).

B. No State may receive more than 30
percent of the total available funds
unless an exception is granted from the
Administrator.

C. Rental Assistance and Operating
Assistance will be held in the National
office for use with section 514 loans and
section 516 grants and will be awarded
based on each project’s financial
structure and need.

III. Application Process

All applications for sections 514 and
516 funds must be filed with the
appropriate Rural Development State
office and must meet the requirements
of 7 CFR part 1944, subpart D, and
section IV of this Notice. Incomplete
applications will not be reviewed and
will be returned to the applicant. No
application will be accepted after 5
p.m., local time, on March 27, 2003
unless date and time is extended by
another Notice published in the Federal
Register.

IV. Application Submission
Requirements

A. Each application shall include all
of the information, materials, forms and
exhibits required by 7 CFR part 1944,
subpart D, as well as comply with the
provisions of this Notice. Applicants are
encouraged, but not required, to include
a check list and to have their
applications indexed and tabbed to
facilitate the review process. The Rural
Development State Office will base its
determination of completeness of the
application and the eligibility of each
applicant on the information provided
in the application.

B. Applicants are advised to contact
the Rural Development State Office
serving the place in which they desire
to submit an application for application
information.

Dated: December 20, 2002.
James E. Selmon, III,

Associate Administrator, Rural Housing
Service.

[FR Doc. 02-32760 Filed 12—26-02; 8:45 am)|]
BILLING CODE 3410-XV-U

DEPARTMENT OF AGRICULTURE
Rural Housing Service

Notice of Timeframe To Submit
Applications for the Section 515 Rural
Rental Housing Program for Fiscal
Year 2003

AGENCY: Rural Housing Service, USDA.
ACTION: Notice.

SUMMARY: This Notice announces the
timeframe for submitting applications
for the section 515 Rural Rental Housing
Program for Fiscal Year (FY) 2003. We
are publishing this Notice prior to
passage of a final appropriations act to
give applicants the maximum amount of
time possible to complete their
applications, to provide the Agency
sufficient time to process the selected
applications within the current fiscal
year, and in order to comply with 7 CFR
1944.231. Because the Agency’s
appropriations act has not been passed,
applicants are cautioned that the
Agency cannot make commitments
based on the anticipated funding.
Expenses incurred in developing
applications will be at the applicant’s
risk.

Additional Application Information

Applications may be submitted for
section 515 Rural Rental Housing (RRH)
new construction loan funds and
section 521 Rental Assistance (RA).
Section 515 funds include the nonprofit
set-aside for eligible nonprofit entities
and the set-aside for the most
Underserved Counties and Colonias
(Cranston-Gonzalez National Affordable
Housing Act). Section VI of this Notice
gives additional information regarding
the set-asides.

DATES: The closing deadline for receipt
of all applications, including those for
the set-asides, in response to this Notice
is 5 p.m., local time for each Rural
Development State Office on February
25, 2003. The application deadline is
firm as to date and hour. RHS will not
consider any application that is received
after the closing deadline. Applicants
intending to mail applications must

provide sufficient time to permit
delivery on or before the closing
deadline date and time. Acceptance by
the United States Postal Service or
private mailer does not constitute
delivery. Facsimile (Fax) and postage
due applications will not be accepted.
ADDRESSES: Applicants wishing to apply
for assistance must contact the Rural
Development State Office serving the
place in which they desire to submit an
application for rural rental housing to
receive further information and copies
of the application package. Rural
Development will date and time stamp
incoming applications to evidence
timely receipt, and, upon request, will
provide the applicant with a written
acknowledgment of receipt. A listing of
Rural Development State offices, their
addresses, telephone numbers, and
person to contact follows:

Note: Telephone numbers listed are not
toll-free.

Alabama State Office, Suite 601,
Sterling Centre, 4121 Carmichael
Road, Montgomery, AL 36106—3683,
(334) 279-3455, TDD (334) 279-3495,
James B. Harris.

Alaska State Office, 800 West Evergreen,
Suite 201, Palmer, AK 99645, (907)
761-7740, TDD (907) 761-8905,
Deborah Davis.

Arizona State Office, Phoenix Corporate
Center, 3003 N. Central Ave., Suite
900, Phoenix, AZ 85012—2906, (602)
280-8765, TDD (602) 280—-8706,
Johnna Vargas.

Arkansas State Office, 700 W. Capitol
Ave., Room 3416, Little Rock, AR
72201-3225, (501) 301-3250, TDD
(501) 301-3063, Cathy Jones.

California State Office, 430 G Street,
#4169, Davis, CA 95616—4169, (530)
792-5830, TDD (530) 792-5848, Jeff
Deiss.

Colorado State Office, 655 Parfet Street,
Room E100, Lakewood, CO 80215,
(720) 544-2922, TDD (720) 544—2976,
“Sam” Mitchell.

Connecticut Served by Massachusetts
State Office

Delaware and Maryland State Office,
4607 South Dupont Highway, P.O.
Box 400, Camden, DE 19934-9998,
(302) 697—4353, TDD (302) 697—4303,
Pat Baker.

Florida & Virgin Islands State Office,
4440 N.W. 25th Place, Gainesville, FL
32606-6563, (352) 338—3465, TDD
(352) 338-3499, Joseph P. Fritz.

Georgia State Office, Stephens Federal
Building, 355 E. Hancock Avenue,
Athens, GA 30601-2768, (706) 546—
2164, TDD (706) 546—2034, Wayne
Rogers.

Guam: Served by Hawaii State Office

Hawaii State Office, (Services all
Hawaii, American Samoa and
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Western Pacific), Room 311, Federal
Building, 154 Waianuenue Avenue,
Hilo, HI 96720, (808) 933—8309, TDD
(808) 933-8321, Thao Khamoui.

Idaho State Office, Suite A1, 9173 West
Barnes Dr., Boise, ID 83709, (208)
378-5630, TDD (208) 378-5644,
LaDonn McElligott.

Illinois State Office, 2118 West Park
Court, Suite A, Champaign, IL 61821—
2986, (217) 403-6222, TDD (217) 403—
6240, Barry L. Ramsey

Indiana State Office, 5975 Lakeside
Boulevard, Indianapolis, IN 46278,
(317) 290-3100 (ext. 423), TDD (317)
290-3343, John Young

Towa State Office, 210 Walnut Street,
Room 873, Des Moines, IA 50309,
(515) 284—-4666, TDD (515) 284—4858,
Julie Sleeper

Kansas State Office, 1303 SW First
American Place, Suite 100, Topeka,
KS 66604—4040, (785) 271-2721, TDD
(785) 271-2767, Virginia M.
Hammersmith

Kentucky State Office, 771 Corporate
Drive, Suite 200, Lexington, KY
40503, (859) 224—7325, TDD (859)
224-7422, Paul Higgins

Louisiana State Office, 3727
Government Street, Alexandria, LA
71302, (318) 473-7962, TDD (318)
473-7655, Yvonne R. Emerson

Maine State Office, 967 Illinois Ave.,
Suite 4, PO Box 405, Bangor, ME
04402-0405, (207) 990-9110, TDD
(207) 942—-7331, Dale D. Holmes

Maryland: Served by Delaware State
Office

Massachusetts, Connecticut, & Rhode
Island State Office, 451 West Street,
Ambherst, MA 01002, (413) 253—4333,
TDD (413) 253—4590, Donald Colburn

Michigan State Office, 3001 Coolidge
Road, Suite 200, East Lansing, MI
48823, (517) 324-5192, TDD (517)
337-6795, Philip Wolak

Minnesota State Office, 375 Jackson
Street Building, Suite 410, St. Paul,
MN 55101-1853, (651) 602—7804,
TDD (651) 6027830, Joyce Vondal

Mississippi State Office, Federal
Building, Suite 831, 100 W. Capitol
Street, Jackson, MS 39269, (601) 965—
4325, TDD (601) 965—-5850, Darnella
Smith-Murray

Missouri State Office, 601 Business
Loop 70 West, Parkade Center, Suite
235, Columbia, MO 65203, (573) 876—
0990, TDD (573) 876—9480, Colleen
James

Montana State Office, Unit 1, Suite B,
900 Technology Blvd., Bozeman, MT
59715, (406) 585—2551, TDD (406)
585—2562, Deborah Chorlton

Nebraska State Office, Federal Building,
Room 152, 100 Centennial Mall N,
Lincoln, NE 68508, (402) 437-5594,
TDD (402) 437-5093, Phil Willnerd

Nevada State Office, 1390 South Curry
Street, Carson City, NV 89703-9910,
(775) 887—-1222 (ext. 25), TDD (775)
885-0633, Angilla Denton

New Hampshire State Office, Concord
Center, Suite 218, Box 317, 10 Ferry
Street, Concord, NH 03301-5004,
(603) 223—-6046, TDD (603) 229-0536,
Jim Fowler

New Jersey State Office, 5th Floor
North, Suite 500, 8000 Midlantic Dr.,
Mt. Laurel, NJ 08054, (856) 787—7740,
TDD (856) 7877784, George Hyatt, Jr.

New Mexico State Office, 6200 Jefferson
St., NE, Room 255, Albuquerque, NM
87109, (505) 761—4944, TDD (505)
761-4938, Carmen N. Lopez

New York State Office, The Galleries of
Syracuse, 441 S. Salina Street, Suite
357 5th Floor, Syracuse, NY 13202,
(315) 477-6419, TDD (315) 477—6447,
George N. Von Pless

North Carolina State Office, 4405 Bland
Road, Suite 260, Raleigh, NC 27609,
(919) 873-2066, TDD (919) 873—2003,
Terry Strole

North Dakota State Office, Federal
Building, Room 208, 220 East Rosser,
PO Box 1737, Bismarck, ND 58502,
(701) 530-2049, TDD (701) 530-2113,
Kathy Lake

Ohio State Office, Federal Building,
Room 507, 200 North High Street,
Columbus, OH 43215-2477, (614)
255-2418, TDD (614) 255—2554,
Melodie Taylor-Ward

Oklahoma State Office, 100 USDA, Suite
108, Stillwater, OK 74074—2654, (405)
742-1070, TDD (405) 742—1007,
Phillip F. Reimers

Oregon State Office, 101 SW Main, Suite
1410, Portland, OR 97204-3222, (503)
414-3325, TDD (503) 414-3387, Bill
Daniel

Pennsylvania State Office, One Credit
Union Place, Suite 330, Harrisburg,
PA 17110-2996, (717) 237-2281, TDD
(717) 237-2261, Gary Rothrock

Puerto Rico State Office, 654 Munoz
Rivera Avenue, IBM Plaza, Suite 601,
Hato Rey, PR 00918, (787) 766—5095
(ext. 249), TDD (787) 766—5332,
Lourdes Colon

Rhode Island: Served by Massachusetts
State Office

South Carolina State Office, Strom
Thurmond Federal Building, 1835
Assembly Street, Room 1007,
Columbia, SC 29201, (803) 253—-3432,
TDD (803) 765—-5697, Larry D. Floyd

South Dakota State Office, Federal
Building, Room 210, 200 Fourth
Street, SW, Huron, SD 57350, (605)
352-1135, TDD (605) 352—1147, Roger
Hazuka

Tennessee State Office, Suite 300, 3322
West End Avenue, Nashvile, TN
37203-1084, (615) 783—-1375, TDD
(615) 783-1397, G. Benson Lasater

Texas State Office, Federal Building,
Suite 102, 101 South Main, Temple,
TX 76501, (254) 742-9755, TDD (254)
742-9712, Eugene G. Pavlat

Utah State Office, Wallace F. Bennett
Federal Building, 125 S. State Street,
Room 4311, Salt Lake City, UT
84147-0350, (801) 524—4324, TDD
(801) 524—3309, Robert L. Milianta

Vermont State Office, City Center, 3rd
Floor, 89 Main Street, Montpelier, VT
05602, (802) 828-6028, TDD (802)
223-6365, Sandra Mercier

Virgin Islands: Served by Florida State
Office

Virginia State Office, Culpeper Building,
Suite 238, 1606 Santa Rosa Road,
Richmond, VA 23229, (804) 287—
1596, TDD (804) 287-1753, CJ
Michels

Washington State Office, Puyallup
Executive Park, 1011 E. Main, Suite
306, Puyallup, WA 98372-6771, (253)
845-9272 (ext. 5), TDD (253) 845—
0553, Robert Lund

Western Pacific Territories: Served by
Hawaii State Office

West Virginia State Office, Federal
Building, 75 High Street, Room 320,
Morgantown, WV 26505-7500, (304)
284—-4889, TDD (304) 284—4836, Craig
St. Clair

Wisconsin State Office, 4949 Kirschling
Court, Stevens Point, WI 54481, (715)
345-7615 (ext. 151), TDD (715) 345—
7614, Sherry Engel

Wyoming State Office, 100 East B,
Federal Building, Room 1005, PO Box
820, Casper, WY 82602, (307) 261—
6315, TDD (307) 261-6333, Jack Hyde

FOR FURTHER INFORMATION CONTACT: For
general information, applicants may
contact Linda Armour, Senior Loan
Officer, Multi-Family Housing
Processing Division, Rural Housing
Service, United States Department of
Agriculture, Stop 0781, 1400
Independence Avenue, SW.,
Washington, DC, 20250-0781, telephone
(202) 720-1753 (voice) (this is not a toll
free number) or (800) 877—8339 (TDD-
Federal Information Relay Service).

SUPPLEMENTARY INFORMATION:

Programs Affected

The Rural Rental Housing program is
listed in the Catalog of Federal Domestic
Assistance under Number 10.415, Rural
Rental Housing Loans. Rental
Assistance is listed in the Catalog under
Number 10.427, Rural Rental Assistance
Payments.
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Discussion of Notice

L. Authority and Distribution
Methodology

A. Authority

Section 515 of the Housing Act of
1949 (42 U.S.C. 1485) provides RHS
with the authority to make loans to any
individual, corporation, association,
trust, Indian tribe, public or private
nonprofit organization, consumer
cooperative, or partnership to provide
rental or cooperative housing and
related facilities in rural areas for very-
low, low, or moderate income persons
or families, including elderly persons
and persons with disabilities. Rental
assistance (RA) is a tenant subsidy for
very-low and low-income families
residing in rural rental housing facilities
with RHS financing and may be
requested with applications for such
facilities.

B. Distribution Methodology

Nine percent of any appropriation
will be set aside for eligible nonprofit
entities and five percent will be set
aside for the most Underserved Counties
and Colonias (Cranston-Gonzalez
National Affordable Housing Act).
Additional information regarding
distribution of funds will be provided
when the appropriations act is passed.

C. Section 515 New Construction Funds

For fiscal year 2003, the
Administrator has determined that it
would not be practical to allocate funds
to States because of funding limitations;
therefore, section 515 new construction
funds will be distributed to States based
on a National competition, as follows:

1. States will accept, review, score,
and rank requests in accordance with 7
CFR part 1944, subpart E. The scoring
factors are:

(a) The presence and extent of
leveraged assistance for the units that
will serve RHS income-eligible tenants
at basic rents comparable to those if
RHS provided full financing, computed
as a percentage of the RHS total
development cost (TDC). RHS TDC
excludes non-RHS eligible costs such as
a developer’s fee. The required
applicant contribution is not considered
leveraged assistance. Leveraged
assistance includes loans and grants
from other sources, contributions from
the applicant above the required
contribution indicated by the Sources
and Uses Comprehensive Evaluation
(available from the Rural Development
State Office) and tax abatements or other
savings in operating costs provided that,
at the end of the abatement period when
the benefit is no longer available, the

basic rents are comparable to or lower
than the basic rents if RHS provided full
financing. Loan proposals that include
secondary funds from other sources that
have been requested but have not yet
been committed will be processed as
follows: The proposal will be scored
based on the requested funds, provided
(1) the applicant includes evidence of a
filed application for the funds; and (2)
the funding date of the requested funds
will permit processing of the loan
request in the current funding cycle, or,
if the applicant does not receive the
requested funds, will permit processing
of the next highest ranked proposal in
the current year. Points will be awarded
in accordance with the following table.
(0 to 20 points)

Percentage of leveraging Points

20
19
18
17
16
15
14
13
12
11
10
9
8
7
6
0

(b) The units to be developed are in
a colonia, tribal land, EZ, EC, or Rural
Economic Area Partnership (REAP)
community, or in a place identified in
the State Consolidated Plan or State
Needs Assessment as a high need
community for multifamily housing. (20
points)

(c) In states where RHS has an on-
going formal working relationship,
agreement, or Memorandum of
Understanding (MOU) with the State to
provide State resources (State funds,
State RA, HOME funds, CDBG funds, or
Low-Income Housing Tax Credits) for
RHS proposals; or where the State
provides preference or points to RHS
proposals in awarding such State
resources, 20 points will be provided to
loan requests that include such State
resources in an amount equal to at least
5 percent of the total development cost.
Native American Housing and Self
Determination Act NAHASDA) funds
may be considered a State Resource if
the Tribal Plan for NAHASDA funds
contains provisions for partnering with
RHS for multifamily housing. (National
office initiative)

(d) The loan request includes donated
land meeting the provisions of 7 CFR
1944.215(r)(4). (5 points)

2. The National office will rank all
requests nationwide and distribute
funds from any FY 2003 appropriations
to States in rank order, within funding
and RA limits. If insufficient funds or
RA remain for the next ranked proposal,
the Agency will select the next ranked
proposal that falls within the remaining
levels. Point score ties will be handled
as follows: The highest ranked same-
pointed proposal from each State will be
selected, followed by the second highest
ranked proposal, and so on, until funds
are exhausted.

D. Applications That Do Not Require
New Construction Rental Assistance
(RA)

The Agency is inviting applications to
develop units in markets that do not
require RA. The market study for non-
RA proposals must clearly demonstrate
a need and demand for the units by
prospective tenants at income levels
that can support the proposed rents
without tenant subsidies. The proposed
units must offer amenities that are
typical for the market area at rents that
are comparable to conventional rents in
the market for similar units.

E. Set-asides

Loan requests will be accepted for the
following set-asides:

1. Nonprofit set-aside. Nine percent of
any appropriation act funding for the
Section 515 program will be set aside
for nonprofit applicants. All loan
proposals must be in designated places
in accordance with 7 CFR part 1944,
subpart E. A State or jurisdiction may
receive one proposal from this set-aside,
which cannot exceed $1 million. A State
could get additional funds from this set-
aside if any funds remain after funding
one proposal from each participating
State. If there are insufficient funds to
fund one loan request from each
participating State, selection will be
made by point score. If there are any
funds remaining, they will revert to the
National office reserve. Funds from this
set-aside will be available only to
nonprofit entities, which may include a
partnership that has as its general
partner a nonprofit entity or the
nonprofit entity’s for-profit subsidiary
which will be receiving low-income
housing tax credits authorized under
section 42 of the Internal Revenue Code
of 1986. To be eligible for this set-aside,
the nonprofit entity must be an
organization that:

(a) Will own an interest in the project
to be financed and will materially
participate in the development and the
operations of the project;

(b) Is a private organization that has
nonprofit, tax exempt status under
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section 501(c)(3) or section 501(c)(4) of
the Internal Revenue Code of 1986;

(c) Has among its purposes the
planning, development, or management
of low-income housing or community
development projects; and

(d) Is not affiliated with or controlled
by a for-profit organization. [As a point
of clarification, the partnership may
have only one general partner, which
must meet the above requirements. A
partnership with more than one general
partner is not eligible for this set-aside.]

2. Underserved counties and colonias
set-aside. Five percent of any
appropriation act funding for the
Section 515 program will be set aside
for the 100 most needy underserved
counties or colonias as defined in
section 509(f) of the Housing Act of
1949.

II. Funding Limits

A. Individual loan requests may not
exceed $1 million. This applies to
regular section 515 funds and set-aside
funds. The Administrator may make an
exception to this limit in cases where a
State’s average total development costs
exceed the National average by 50
percent or more.

B. States may receive a maximum
combined total of $2.5 million from
regular Section 515 funds and set-aside
funds.

III. Rental Assistance (RA)

RA will be held in the National office
for use with section 515 Rural Rental
Housing loans. RA may be requested by
applicants, except for non-RA requests
in accordance with section I.D. above.

IV. Application Process

All applications for section 515 new
construction funds must be filed with
the appropriate Rural Development
State Office and must meet the
requirements of 7 CFR part 1944,
subpart E and section V of this Notice.
Incomplete applications will not be
reviewed and will be returned to the
applicant. No application will be
accepted after 5 p.m., local time, on the
application deadline previously
mentioned unless that date and time is
extended by a Notice published in the
Federal Register.

V. Application Submission
Requirements

A. Each application shall include all
of the information, materials, forms and
exhibits required by 7 CFR part 1944,
subpart E as well as comply with the
provisions of this Notice. Applicants are
encouraged, but not required, to include
a checklist and to have their
applications indexed and tabbed to

facilitate the review process. The Rural
Development State Office will base its
determination of completeness of the
application and the eligibility of each
applicant on the information provided
in the application.

B. Applicants are advised to contact
the Rural Development State office
serving the place in which they desire
to submit an application for the
following:

1. Application information; and

2. List of designated places for which
applications for new section 515
facilities may be submitted.

VI. Areas of Special Emphasis or
Consideration

The selection criteria contained in 7
CFR part 1944, subpart E include two
optional criteria, one set by the National
Office and one by the State Office. This
fiscal year, the National Office initiative
will be used in the selection criteria as
follows: In states where RHS has an on-
going formal working relationship,
agreement, or Memorandum of
Understanding (MOU) with the State to
provide State resources (State funds,
State RA, HOME funds, CDBG funds, or
Low Income Housing Tax Credits
(LIHTC)) for RHS proposals; or where
the State provides preference or points
to RHS proposals in awarding these
State Resources, 20 points will be
provided to loan requests that include
such State resources in an amount equal
to at least 5 percent of the total
development cost. Native American
Housing and Self Determination Act
(NAHASDA) funds may be considered a
State Resource if the Tribal Plan for
NAHASDA funds contains provisions
for partnering with RHS for multifamily
housing. No State selection criteria will
be used this fiscal year.

Dated: December 20, 2002.
James E. Selmon,

Associate Administrator, Rural Housing
Service.

[FR Doc. 02—-32759 Filed 12—26-02; 8:45 am)]
BILLING CODE 3410-XV-P

DEPARTMENT OF AGRICULTURE
Rural Housing Service

Notice of Timeframe for Section 533
Housing Preservation Grants for Fiscal
Year 2003

AGENCY: Rural Housing Service, USDA.
ACTION: Notice.

SUMMARY: The Rural Housing Service
(RHS) announces that it is soliciting
competitive applications under its
Housing Preservation Grant (HPG)

program. We are publishing this Notice
prior to passage of a final appropriations
act to give applicants the maximum
amount of time possible to complete
their applications, and to provide the
Agency sufficient time to select and
process the selected applications within
the current fiscal year. Although a
Notice of Funding Availability (NOFA)
outlining the level of funding for the
program will be published after
enactment of a final appropriation act,
no additional time for submitting
applications will be included in this
notice. Applications must be submitted
within the timeframe set forth below.
Because the Agency’s appropriations act
has not been passed, applicants are
cautioned that the Agency cannot make
commitments based on the anticipated
funding. Expenses incurred in
developing applications will be at the
applicant’s risk.

The HPG program is a grant program
which provides qualified public
agencies, private nonprofit
organizations, and other eligible entities
grant funds to assist very low- and low-
income homeowners repair and
rehabilitate their homes in rural areas,
and to assist rental property owners and
cooperative housing complexes to repair
and rehabilitate their units if they agree
to make such units available to low- and
very low-income persons. This action is
taken to comply with Agency
regulations found in 7 CFR part 1944,
subpart N, which require the Agency to
announce the opening and closing dates
for receipt of preapplications for HPG
funds from eligible applicants. The
intended effect of this Notice is to
provide eligible organizations notice of
these dates.

Discussion of Anticipated Funding for
Fiscal Year (FY) 2003

The FY 2002 funding level for the
section 533 program was $7,982,000. To
the extent an appropriation act provides
funding for HPG grants in FY 2003, the
actual funds available for FY 2003 will
be published at a later date in a
subsequent Notice.

DATES: The closing deadline for receipt
of all applications in response to this
Notice is 5 p.m., local time for each
Rural Development State Office on
March 27, 2003. The application closing
deadline is firm as to date and hour.
RHS will not consider any application
that is received after the closing
deadline. Applicants intending to mail
applications must provide sufficient
time to permit delivery on or before the
closing deadline date and time.
Acceptance by the United States Postal
Service or private mailer does not
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constitute delivery. Facsimile (FAX) and
postage due applications will not be
accepted.

ADDRESSES: Applicants wishing to apply
for assistance must contact the Rural
Development State Office serving the
place in which they desire to submit an
application to receive further
information and copies of the
application package. Rural Development
will date and time stamp incoming
applications to evidence timely receipt,
and, upon request, will provide the
applicant with a written
acknowledgment of receipt. A listing of
Rural Development State Offices, their
addresses, telephone numbers, and
person to contact follows:

Note: Telephone numbers listed are not
toll-free.

Alabama State Office, Suite 601,
Sterling Centre, 4121 Carmichael
Road , Montgomery, AL 36106—3683,
(334) 279-3400, TDD (334) 279-3495,
Van McCloud

Alaska State Office 800 West Evergreen,
Suite 201, Palmer, AK 99645, 907)
761-7740, TDD (907) 761-8905,
Deborah Davis

Arizona State Office, Phoenix Corporate
Center, 3003 N. Central Ave., Suite
900, Phoenix, AZ 85012-2906, (602)
280-8765, TDD (602) 280-8706,
Johnna Vargas

Arkansas State Office, 700 W. Capitol
Ave., Rm. 3416, Little Rock, AR
72201-3225, (501) 301-3258, TDD
(501) 301-3063, Clinton King

California State Office, 430 G Street,
#4169, Davis, CA 95616—4169, (530)
792-5819-5830, TDD (530) 792-5848,
Jeff Deiss

Colorado State Office, 655 Parfet Street,
Room E100, Lakewood, CO 80215,
(720) 544-2922, TDD (720) 5442976,
“Sam’’ Mitchell

Connecticut: Served by Massachusetts
State Office

Delaware and Maryland State Office,
4607 South Dupont Highway, P.O.
Box 400, Camden, DE 19934—-9998,
(302) 697—4353, TDD (302) 697—4303,
Pat Baker

Florida & Virgin Islands State Office,
4440 N.W. 25th Place, Gainesville, FL
32606—6563, (352) 338-3465, TDD
(352) 338-3499, Joseph P. Fritz

Georgia State Office, Stephens Federal
Building, 355 E. Hancock Avenue,
Athens, GA 30601-2768, (706) 546—
2164, TDD (706) 546—2034, Wayne
Rogers

Guam: Served by Hawaii State Office

Hawaii State Office (Services all Hawalii,
American Samoa and Western
Pacific), Room 311, Federal Building,
154 Waianuenue Avenue, Hilo, HI

96720, (808) 933—-8309, TDD (808)
933-8321, Thao Khamoui

Idaho State Office, Suite A1, 9173 West
Barnes Dr., Boise, ID 83709, (208)
378-5630, TDD (208) 378—-5644,
LaDonn McElligott

Illinois State Office, 2118 West Park
Court, Suite A, Champaign, IL. 61821—
2986, (217) 403-6222, TDD (217) 403—
6240, Barry L. Ramsey

Indiana State Office, 5975 Lakeside
Boulevard, Indianapolis, IN 46278,
(317) 290-3100 (ext. 423), TDD (317)
290-3343, John Young

Iowa State Office, 210 Walnut Street,
Room 873, Des Moines, IA 50309,
(515) 284—4493, TDD (515) 284—4858,
Julie Sleeper

Kansas State Office, 1303 SW First
American Place, Suite 100, Topeka,
KS 66604—4040, (785) 271-2721, TDD
(785) 271-2767, Virginia M.
Hammersmith

Kentucky State Office, 771 Corporate
Drive, Suite 200, Lexington, KY
40503, (859) 224—7325, TDD (859)
224-7422, Beth Moore

Louisiana State Office, 3727
Government Street, Alexandria, LA
71302, (318) 473-7962, TDD (318)
473-7655, Yvonne R. Emerson

Maine State Office, 967 Illinois Ave.,
Suite 4, PO Box 405, Bangor, ME
04402-0405, (207) 990-9110, TDD
(207) 942—7331, Lorrie Hamlin

Maryland: Served by Delaware State
Office

Massachusetts, Connecticut, & Rhode
Island State Office, 451 West Street,
Suite 2 , Amherst, MA 01002, (413)
253—-4333, TDD (413) 253—4590,
Donald Colburn

Michigan State Office, 3001 Coolidge
Road, Suite 200, East Lansing, MI
48823, (517) 324-5192, TDD (517)
337-6795, Philip Wolak

Minnesota State Office, 375 Jackson
Street Building, Suite 410, St. Paul,
MN 55101, (651) 6027804, TDD (651)
602—7830, Joyce Vondal

Mississippi State Office, Federal
Building, Suite 831, 100 W. Capitol
Street, Jackson, MS 39269, (601) 965—
4325, TDD (601) 965—5850, Darnella
Smith-Murray

Missouri State Office, 601 Business
Loop 70 West, Parkade Center, Suite
235, Columbia, MO 65203, (573) 876—
0990, TDD (573) 876—9480, Colleen
James

Montana State Office, Unit 1, Suite B,
900 Technology Blvd., Bozeman, MT
59715, (406) 585-2551 , TDD (406)
585-2562, Deborah Chorlton

Nebraska State Office, Federal Building,
Room 152, 100 Centennial Mall N,
Lincoln, NE 68508, (402) 437-5035,
TDD (402) 437-5093, Sharon Kluck

Nevada State Office, 1390 South Curry
Street, Carson City, NV 89703—-9910,

(775) 887—1222 (ext. 25), TDD (775)
885—0633, Angilla Denton

New Hampshire State Office, Concord
Center, Suite 218, Box 317, 10 Ferry
Street, Concord, NH 03301-5004,
(603) 223—-6046, TDD (603) 229-0536,
Jim Fowler

New Jersey State Office, 5th Floor
North, Suite 500, 8000 Midlantic
Drive, Mt. Laurel, NJ 08054, (856)
787-7740, TDD (856) 787—7784,
George Hyatt, Jr.

New Mexico State Office, 6200 Jefferson
St., NE, Room 255, Albuquerque, NM
87109, (505) 761-4944, TDD (505)
761-4938, Carmen N. Lopez

New York State Office, The Galleries of
Syracuse, 441 S. Salina Street, Suite
357 5th Floor, Syracuse, NY 13202,
(315) 477-6419, TDD (315) 4776447,
Tia Baker

North Carolina State Office, 4405 Bland
Road, Suite 260, Raleigh, NC 27609,
(919) 873-2066, 